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IN THE

United States Circuit Conrt of Appeals

FOR THE NINTH CIRCUIT.

THE MOUNTAIN COPPER COMPANY,

Ltd.,
Appellant A

^g,
\No. 1203.

THE UNITED STATES OF AMERICA,

Appellee

BRIEF ON BEHALF OF THE UNITED STATES.

This is a suit in equity brought by the United States

Government as the owner of certain lands to enjoin the

commission of a nuisance injurious to such lands. Al-

though many collateral questions may arise and be dis-

cussed, essentially the case is a simple one. It is a case

where the owner of property seeks to enjoin the commis-

sion of acts injurious to such property, and relief has been

given to the complainant under well established principles

of equity.

By the decree, the defendant is enjoined from roasting,

burning and smelting copper or other ores at its smelting

works at Keswick, Shasta County, California, without

condensing or otherwise disposing of, before reaching open

air, the sulphurous and arsenical fumes generated and

produced thereby. The decree carefully protects the rights

of the defendant by providing that it may at any time



apply to the Court for a modification or suspension of the

injunction, upon a sufficient showing to the Court that

conditions have been so changed that the discharge of such

sulphurous and arsenical or other fumes into the air may

be resumed, or otherwise conducted so as not to create, or

continue or contribute to create or continue the nuisance

complained of, or a nuisance of a similar character, and

so as not to injure, or damage, or contribute to injure

or damage the complainant; or such application may be

made upon 'any other grounds satisfactory to the Court,

the Court reserving the jurisdiction to modify or suspend

the injunction in whole or in part, as the exigencies and

equities of the case may require. (See Tr. of Eec, pp. 25-

26.)

The sole question in the case then, is : Are the acts of

the defendant of such a character as to constitute a nui-

sance to the property of the plaintiff, and is the plaintiff

entitled to the relief given by the Court?

PLEADINGS.

In the bill of complaint, it is alleged that the United

States is the owner and in possession of certain large

tracts of land, together with the trees and timber thereon,

in the County of Shasta, adjacent to the mines and works

of the respondent, and that such property was, prior to

January 1, 1896, well covered with valuable trees and

timber. The complaint also alleges that ever since Janu-

ary 1, 1896, the respondent has been engaged in the roast-

ing and smelting of copper ores near its mines, and that



the sulphurous and arsenical fumes generated and pro-

duced by the roasting process have caused great injury to

and have destroyed vast quantities of the trees and timber

upon the lands described in the complaint belonging to the

United States, and that great and irreparable injury has

resulted to the property of the complainant therefrom.

Then follow allegations to the effect that the respondent

is continuing and threatens to continue to conduct the

roasting of its ores so as further to injure the trees and

timber on the lands of the complainant, and that unless

restrained by the Court, the respondent will cause great

and irreparable damage to the complainant.

The respondent, in its answer admits that the United

States is the owner of the lands mentioned in the bill of

complaint except the odd-numbered section, and certain

other sections unnecessary at this time to mention. The

answer states that nearly all of the lands described in the

bill of complaint were, prior to January 1, 1897, and are

now, covered with a thin growth of trees and brush, but

denies that the land was ever valuable for the timber

thereon, and the defendant avers that the same is waste,

mountainous and desert land, and that the vegetation

upon the same consists principally of digger pine trees

and manzanita bushes, and that it has no value as timber

or for any other i)urpose except as fuel.

The defendant, in its answer, admits that it is engaged

in the roasting, burning and smelting of copper ores, as

alleged in the bill of complaint, and admits that sulphur-

ous fumes and smoke are generated and produced by the

roasting of the ores, and that by the action of the sul-



pliurous acid therefrom it has injured and destroyed the

trees which were growing upon certain of the lands de-

scribed in the bill. The answer also states that the ores

smelted at its works at Keswick contain from 30 to 50 per

cent, of sulphur. It admits that it intends to continue the

smelting and roasting of its ores, but claims that if an in-

junction should be granted restraining the defendant from

roasting or smelting its copj)er ores without condensing

or disposing of the sulphurous fumes, it would necessarily

prevent the defendant from carrying on its business, and

would render valueless its entire investment. It denies

that its operations will further injure or destroy the tim-

ber upon the lands of the complainant, and claims that the

effect of the fumes will be confined within a small radius.

The answer also states that the respondent is willing

and ready to pay the United States in cash the full value

of the injuries and damages which it has caused, or may

cause, by reason of the acts complained of in the bill ; or,

should complainant so elect to purchase and pay for all

the complainant's trees and timber on the lands described

in the complaint.

FACTS.

From the evidence taken in the case, it appears that the

Mountain Copper Company, Limited, is mining a large

quantity of copper sulphide ores in Shasta County, Cali-

fornia. The ore is brought from the mine to the smelter

by a railroad about twelve miles long, known as the Iron

Mountain Railway. In the roasting or calcining depart-

ment of its smelting plant are contained eleven automatic



MacDougall roasting furnaces. The department is divided

into two parts, each of which is connected with a stack

about 100 to 125 feet in height. The ores treated consist

largely of sulphide of iron and copper, and when the ore is

roasted or smelted, and also during practically all of the

processes connected with the extraction of the copper from

the ore, this sulphur is expelled into the atmosphere. It is

expelled not as sulphur itself, but as a gas sulphur dioxid,

which is formed by the oxygen of the air uniting with the

sulphur. From each pound of sulphur so expelled, suffi-

cient oxygen is taken up to make two pounds of the sul-

phur dioxid. This sulphur dioxid is given out into the at-

mosphere, and part of it acts directly upon the jfoliage of

the trees; part of it is still further acted upon by the

oxygen of the air and forms sulphur trioxid, which also

acts upon the foliage of the trees. Sooner or later all of

the sulphur dioxid is changed into sulphur trioxid by this

process, and it is in this form that it is found on the

foliage of the trees. Should moisture be present in the

atmosphere, this sulphur trioxid is dissolved and forms

the highly corrosive acid called sulphuric acid, or, in com-

mon speech, oil of vitriol. (See testimony of Prof. Price,

pp. 290, 291, Vol. II, Tr. of Rec.)

The United States called a large number of witnesses,

twenty-five in all, who testified that, prior to the time the

Mountain Copper Company commenced its operations,

the country in the vicinity of the smelter was covered wdth

a heavy growth of timber ; that all the vegetation within a

radius of three or four miles of the smelter either

had been completely killed or greatly injured by



the fumes generated during the process of roast-

ing and smelting the copper ores; that all the pine

trees and fruit trees for a distance of fifteen to twenty

miles in a southerly direction were seriously affected ; that

in Happy Valley large numbers of pine and fruit trees,

which are very sensitive to injurious substances, were

badly injured—the leaves of these trees turning prema-

turely red and yellow, and dropping off.

We shall not consume the time of the Court in going

into details as to the testimony given by the various wit-

nesses, but shall call the attention of the Court to a por-

tion of the testimony given by some of the witnesses.

For instance, George Frazer, a witness for the com-

plainant, testified that the condition of the vegetation

prior to the commencement of the operations of the

smelter of the Mountain Copper Company was that every-

thing was green, looked well, and had no sign of decay;

the pine trees had heavy foliage—dark green—but at the

time he testified the principal part of the pine trees had

died, or was dying. He attributed the killing of those trees

to the smoke from the smelter. He testified that the effect

of the smoke upon the fruit trees Avas to kill them ; that it

killed both crops and trees. ( Tr. of Kec, pp. 104-105.

)

He also testified that, after the Keswick smoke settles,

it generally dries up the leaves and trees so that it looks

as though a hot blast had passed through; that where

formerly trees in that neighborhood would bear in three

or four years, now it takes five or six years, with better

care and more knowledge than was had formerly of the

fruit business. He stated that the area affected by the



smoke from the smelter was increasing, and that the

smoke affected the vegetation in a southerly direction for

a distance of about twenty miles; that prior to the opera-

tions of the smelting works there had been many trees

iu the vicinity of the works, and that all of them were

killed; that the fumes affect all kinds of farming imple-

ments and wire fencing. ( Tr. of Rec, pp. 105, 106.)

Thomas M. Miller testified that the condition of the

trees and vegetation in Happy Valley was bad ; that their

bad condition was due to the smoke from the Keswick

works, and that the effect of the smoke upon the vegetation

was increasing; that the Mountain Copper Company had

taken no steps to prevent the spreading of these fumes;

that the land in the vicinity in which he resided was fit

for cultivation, the greater portion of it for farming pur-

poses, something like 2,000 acres being under cultivation,

and that the smoke did the most damage in winter time,

during the damp weather. (Tr. of Rec, pp. 150, 151.)

George Albert Julian testified that prior to the opera-

tions of the respondent, the condition of the timber was all

green, healthy and thrifty, and since the Mountain Cop-

per Company had begun smelting operations, the timber

had all become dead, fallen down, and that at the time he

testified there was nothing left but small, scrubby brush;

that he attributed the killing of the timber to the smoke

from the smelter, or roaster; that the timber immediately

surrounding the smelter was dead to the extent of three

miles, or thereabouts; that the timber in a westerly direc-

tion from the smelter is injured to a distance of six or

seven miles ; that the effect of the smoke or fumes from the
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smelter is increasing, and that the fumes, during damp

weather, generally blast all the vegetation and fruit trees

;

the fumes, coming in contact with the fruit and fruit trees

blasts them entirely, in some cases killing blackberries ; that

the effect of the fumes upon the timber has injured the min-

ing industry by killing the timber used in the mines; the

miners cannot use the timber within the smoke belt because

it has been killed or is so decayed that it is not fit to put

in the mines ; that the fumes also destroy all the iron that

is exposed to the weather, such as stovepipe, hydraulic

pipe, etc. The effect of the smoke is also to be seen on the

grain; whenever there is damp weather the smoke seems to

burn the grain. (Tr. of Eec, pp. 160 to 164.

)

George A. Lamiman testified that he was acquainted

with the land in the vicinity of the works of the defendant

before it commenced its operations at Keswick, and that

prior to that time, the pine trees were in perfect health.

The witness was secretary of the board of horticulture,

and, as such, had occasion to observe the effects of the

sulphur smoke that is generated by the smelter upon the

vegetation, and that when there was damp weather and a

southeasterly wind, the grain and vegetation would turn

a sickly yellow color in one night; that since the com-

mencement of the operations of the smelter, the timber im-

mediately surrounding the smelter has become all dead

for a distance of four to five miles approximately. The

smoke has the effect of making the leaves turn yellow, and

the area affected by the smoke has increased. In a general

southerly direction the smoke or fumes from the smelter

has injured vegetation to a distance of seventeen to eight-



een miles; that the company made no effort to condense

the fumes, and the smoke has affected the fencing and

farming implements, tinware in the houses and window

screens; that it eats up galvanized wire fencing. (Tr. of

Rec, pp. 34, 35, 36.)

He also stated that a man on a homestead was com-

pelled to abandon his homestead on account of the in-

jurious effect of this smoke. During the general strike in

1903 at the works of the Mountain Copper Company, when

the operations of the smelter were discontinued, he had

observed a change in the vegetation from the time the

smelter was not in operation; that after the smelter had

commenced again, the vegetation turned yellow whenever

the fumes struck it. ( Tr. of Rec, p. 39.

)

Testimony of a similar character was given by all the

other witnesses for the complainant.

Edward C. Vigeon, a metallurgist by profession, and

formerly employed at the Washoe smelter at Anaconda,

belonging to the Amalgamated Company, said he was en-

tirely familiar with the different methods of smelting ores,

and he gave a description of the furnaces at Washoe smel-

ter. He testified that the effects of the fumes from the

smelter, owing to the presence of free sulphuric acid, of

sulphurous acid, and of arsenic acids from the gases, com-

bined with the moisture in the atmosphere, rotted vegeta-

tion and caused it to die. (Tr. of Rec, p. 270.)

He further testified that at the Anaconda Copper Works

the gases so seriously affected vegetation for a distance of

about thirty miles that the Anaconda Copper Company

made an attempt and succeeded in condensing and dis-
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posing of its fumes. He stated that the Company had

trouble with the farmers and landowners around about

killing vegetation and cattle, and that after investigation

and a series of experiments it constructed large and long

flues or settling chambers. He described the mechanism

of these and was asked this question

:

" From your experience gained in the smelting of copper

" ores, do you consider it possible and practicable to con-

" dense or otherwise dispose of the fumes during the pro-

" cess of smelting so as not to be injurious to vegetable

"life?" And he answered: "We found it so." (Tr. of

Kec, p. 272.)

He stated that the smoke evil has been absolutely rem"-

edied, and that he considered it possible and practicable

for the Mountain Copper Company in the smelter at Kes-

wick to condense the fumes so as to render them harmless

to vegetation. (Tr. of Kec, p. 273.)

Thomas Price, a chemist and metallurgical engineer,

testified that he had examined the smelting plant of the

Mountain Copper Company with the object, from instruc-

tions received by him, of seeing whether there was any

attempt made to condense or ameliorate the condition of

the fumes that were emanating from the smelting works.

He described the process used at the smelter, and testified

that, from his experience as a chemist, he would say that

the character of the fumes generated by the process

described by him of smelting ores could be stopped. ( Tr. of

Eec, pp. 290,291.)

He further testified that the effect of the fumes from

the smelter of the Mountain Copper Company was to
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destroy vegetation; that he had examined the vegetation

in the vicinity of the smelter to determine the elfect of

these fumes, and that there was no vegetation there, al-

though prior to the commencement of the operations of the

Mountain Copper Company there had been; that the de-

fendant had made no attempt to dispose of the fumes by

any scientific process. (Tr. of Rec, p. 293.)

He testified further that it is possible and practicable

for the defendant to treat their sulphide ores so as to

prevent the escape of harmful gases, and by so doing, pre-

vent injury to vegetation in the surrounding country.

(Tr. of Rec, p. 294.)

We quote this question and answer from his testimony

:

" Is it possible, by the use of any mechanical devices, to

" render these fumes innocuous without converting them

" into sulphuric acid?"

He answered :
" The conditions could be ameliorated to

" a very considerable extent. That would be by connect-

" ing each of the departments. I will simply say, first of

" all, connecting the roasting furnaces, the McDougalds,

" with a large flue seven or eight feet in diameter, and the

" same with the reverberatory furnace, which is also used

" there, and the same with the blast furnace, each one

" being connected with a separate flue, and the same also

" with the converter and the Bessemerizing furnace, con-

" necting them with these large flues and extending them

" up to the slope of the hill which is immediately at the

" back of a portion of the works, building flues and con-

" verters a mile or so ; and then, at the end of that point,

"on the top of that hill, whatever the distance is

—
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" I did not measure it—to have a large stack there fifteen

" or twenty feet in diameter, and probably 300 feet high.

" The object of that would be this : That a large quantity

" of the sulphuric acid that is formed in the manipulation

" of the ore in roasting, etc., would be more or less almost

" perfectly condensed in the flue and would be neutralized

" with the ores formed in the flues, and would probably

" produce sulphate of copper, but the sulphurous acid

" would pass uncondensed to the top of the chimney. That

" chimney would, having been some 200 or 300 feet in

" height, maybe more, the fumes within emanating from

" the chamber at this point would be thrown up into the

" higher currents of air, and this sulphurous acid, mixed,

" as it is, largely with the atmospheric air plus the gases

" of nitrogen that has been formed by the decomposition

" in the smelting, would be thrown into the atmosphere

" and would then follow the well-known law of the dif-

" fusion of gases, notwithstanding the sulphuric acid is

" heavier than the air, still the law- of gases is that, irre-

" spective of the density, according to a certain ratio they

" intermix, so that, being intermixed at such a great

" height, and so diluted, it would practically have no seri-

" ous effect on vegetation."

We quote further:

" Q. Do you know of any similar smelting plants

" where the operations are carried on in this way?"

" A. Yes, sir, they have that at some of the works in

" the neighborhood of Swansea ; only they take it, first of

" all, there through a long series of leaden chambers, and

" it is converted to sulphuric acid and is largely converted
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" there into superphosphates of lime. They have got the

" same thing twelve or fourteen miles from Swansea, at a

" place called Llanelly. They have got very large flues

" there, but no lead chamber. The flue is something like

" about 400 or 500 feet in height, and that is practically

" in this little town of Llanelly. I have never heard of

" any complaints, and I was pretty well acquainted in

" that town.

" Q. Are there any plants in this country?

" A. I do not know of any to my own knowledge, ex-

" cepting what I have learned through scientific sources,

" and that is at Anaconda.

'' Q. You have read, have you, the ' Engineering and

"
' Mining Journal ' of the number of December 24, 1903,

" containing an article in reference to the smelting plants

" of the Washoe smelter at Anaconda?

" A. Yes. sir.

" Q. In your opinion is that an accurate and thorough

"description of such plants?

" A. I should say that it is a description of a plant that

" I consider perfectly feasible to construct, and that it

" would do the work which I have already stated, of ameli-

" orating the condition of the fumes by throwing them into

" the high atmosphere and actually preventing any of the

"sulphuric acid that is formed in the furnaces.'' (Tr. of

Rec, pp. 294-5-6 and 297.)

It was stipulated that the counsel for the Government

might, at any stage of the proceeding, read this article in

evidence as matter of scientific information, for what it

might be worth.
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POINTS AND AUTHORITIES.

The United States contends

:

1. That the sulphur dioxid fumes generated at the

Mountain Copper Company's smelter, at Keswick, during

the process of expelling the sulphur from the sulphide

ores, have caused, and will cause, great and irreparable

injury to the lands of the United States and to the or-

chards of private individuals.

2. That by the construction of certain settling cham-

bers and high chimneys, these harmful fumes would be

discharged into the upper currents of the air, and would,

according to the well-known law of the diffusion of gases,

be rendered innocuous,

3. The United States has a legal and constitutional

right to compel the defendant to conduct its smelting

plant in such a manner so as not to interfere with the

existing rights of others, and the defendant should be

compelled to condense the harmful fumes emanating from

its plant, and if it declines to do so, it should be enjoined

from operating.

The defendant attempts to justify its operations on the

ground that the injury sustained by the United States

and the landowners in the vicinity of the smelter is small,

as compared with the benefit derived from the operations

of the defendant, and claims that the fumes cannot be

condensed.
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I.

THE COMPLAINANT AS THE OWNER OP PROP-

ERTY IS ENTITLED TO AN INJUNCTION TO

PREVENT INJURY TO SUCH PROPERTY.

It is conceded that the complainant does sustain injury

by the operations of the defendant. As such it has the

riglit in a court of equity to protection. It is not a

question of how much more valuable the property of the

defendant may be, or how much loss th^e defendant will

sustain if it is compelled to observe the property rights of

the complainant.

It must so use its property as not to injure the rights

of another.

Sic utere tuo iit aJienum non laedas.

This maxim has been applied in many cases, and in a

great variety of circumstances.

A case almost parallel to the one before the Court was

recently decided by the Supreme Court of Tennessee. It

was held in that case where smoke and noxious gases from

smelting works injured the property and endangered the

health of adjoining landowners, an action for damages

lies, though the business was carried on in a suitable lo-

cality, with the most approved appliances, and furnished

employment, directly or indirectly, to nearly the whole

community.

Bucktonjfi Sulphur, Copper and Iron Co., Ltd., vs.

Barnes et aJ., 60 S. W. Rep., 593.

In the case just cited it appears that ten separate suits
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had been filed for damages against the smelting company,

and the smelting company brought a bill to enjoin the

prosecution of these suits, which brought the matter under

the jurisdiction of equity.

Nearly all the defenses sought to be made in this case

were made in that. The company set out the fact that it

had a large amount of money invested ; that the soil in and

around the works was not rich or well adapted to farming

purposes; that the employees and their families depended

upon the operatipn of the copper mines for support; that

the operation of those mines furnished a near market for

such farm products as adjacent landowners raised and

wished to sell, and also a market for the growing timber

the soil produced; that the soil produced but little timber

suitable for marketable lumber; but it did appear in the

case that the smoke and gases emitted from the works of

the company inflicted some injury upon the timber, crops

and vegetation of the surrounding landowners.

In the course of its opinion, the Court said

:

" The case, in its present development, illustrates what

" is generally seen in this class of cases, and that is that

" one party seeks to minimize, and the other to maximize,

" the damages. Four fundamental questions, each of sig-

" nal importance, are presented by the record : It is urged

" in the first place, by complainant, that Ducktown is in

" the mountains ; that it is a mining section ; that its prin-

" cipal mineral wealth consists in its copper ore; that in

" the mining and reduction of this ore to pure or market-

" able copper, a large population is supported, which,

" without its mining, would have to leave the section; and
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" that, therefore, the mining of this ore and its reduction

" to pure copper in the manner approved by the late sci-

" entific methods afford no legal ground of complaint, al-

" though in the reduction of the ore, volumes of smoke

" containing noxious vapors and gases are emitted, which

" by air currents are carried over and envelop the lands

" of adjacent landowners, and which destroy their tim-

" ber, vegetables, growing crops, etc. In other words, the

" proposition is advanced that as complainant is engaged

" in the lawful business of mining and reducing copper

" ores at Ducktown, and conducts its business after ap-

" proved methods, and in the only way it can successfully

" and profitably do so, it cannot, as a matter of law, be

" held to create an actionable nuisance, although the op-

" eratiou of its business, as thus conducted, injures, de-

" stroys, or damages the timber, growing crops, etc. of de-

" fendants."

The Court, in discussing the first question at length,

said:

" The principle is well settled that when a trade or

" business is carried on in such a manner as to interfere

" with the reasonable and comfortable enjoyment by an-

" other of his property, or which occasions material in-

" jury to the property itself, it amounts to a wrong to the

"neighboring owner, for which an action will lie; and it

" is no defense to such an action to prove that the place

" where the business is carried on is at a suitable locality,

" or that the business is a lawful business and one useful

" to the public, or that the best and most approved appli-

" ances and methods are used in the conduct and manage-



" ment of the business."—Citing authorities.

And again:

" The general proposition is that the citizen has the

" right to be protected against annoyances and noxious

" gases, etc., which materially lessen the comfort and

" value of his home, and, if he cannot be protected against

" such annoyances by any one that may choose to erect a

" business near it, he will be driven from his home, unless

" he is wealthy enough to buj^ all the land around him.

" The law takes care that lawful and useful businesses

" shall not be put a stop to on account of every trifling or

" imaginary annoyance, such as may offend the taste or

" disturb the nerves of a fastidious or over-refined person.

" But, on the other hand, it does not allow any one, what-

" ever his circumstances or conditions may be, to be driven

" from his home, or to be compelled to live in it in positive

" discomfort, although caused by a lawful and useful busi-

" ness carried on in his vicinity."

While in that case the action was one for damages, the

principles announced by the Court apply to this case as

well. The case before this Court is a much stronger one

for the reason that the defendant has not used the most

approved appliances for taking care of its noxious gases,

as testified to by Vigeon and Price, whereas, in the case

just cited, the most approved appliances had been used.

In Campbell vs. Seaman, 63 N. Y., 584, it was held that

one cannot erect a nuisance upon his land adjoining va-

cant land owned by another and thus measurably control

the uses to which his neighbor's land may in the future be

subjected. He may make a reasonable and lawful use of
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his land and thus cause his neighbor some inconvenience,

and probably some damage which the law would regard

as damiunn absque injuria. But he cannot place upon his

land anything which the law would pronounce a nuisance

and thus compel his neighbor to leave his land vacant, or

to use it in such a way only as the neighboring nuisance

will allow.

In Pennsyhauia Lead App., 96 Pa. St., 116. the Court

issued an injunction on proof that the smoke and vapors

from the defendant's establishment settled upon the plain-

tiff's land, lessened its fertility, poisoned its vegetation,

destroyed animal life grazing upon it. nauseated its in-

habitants, and diminished its value for renting and sell-

ing.

In St. Helen's Smelting Company vs. Tipping. 11 House

of Lords' Cases, 642, 651, the Lord Chancellor said that

'• And the jurors have found the existence of injury ; and

" the only ground upon which your Lordships are asked to

" set aside that verdict, and to direct a new trial, is this

:

" That the whole neighborhood where these copper smelt-

" ing works were carried on. is a neighlx)rhood more or

" less devoted to manufacturing purposes of a similar

" kind, and therefore it is said, that inasmuch as this

" copper smelting is carried on in what the appellant con-

'' tends is a fit place, it may be carried on with impunity,

" although the result may be the utter destruction, or the

" very considerable diminution, of the value of plaintiff's

" property. ^ly Lords. I apprehend that that is not the

" meaning of the word ' suitable '. or the meaning of the

" word ' convenient '. which has l>een used as applicable to
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" the subject. The word ' suitable ' unquestionably can-

" not carry with it this consequence, that a trade may be

" carried on in a particular locality, the consequence of

" which trade may be injury and destruction to the neigh-

" boring property."

Practically the same proposition is involved in this case

as was involved in the case of Woodruff vs. The North

Bloomfield Gravel Mining Company et al., 18 Fed. Rep.,

753. In that case a bill in equity was brought to restrain

the defendants, being several mining companies, engaged

in hydraulic mining, on the western slope of the Sierra

Nevada Mountains, from discharging their mining debris

into the affluents of the Yuba Eiver, and into the river

itself, whence it was carried down by the currents into

the Feather and Sacramento Rivers. It was alleged

that these acts filled up their channels and injured naviga-

tion, and caused them to overflow the surrounding lands,

injuring the property of the complainant and that of other

property owners situated on and adjacent to the banks of

the water courses. In that case one of the defenses made

was that the mining industry was of much greater impor-

tance than the property of the complainant, but Judge

Sawyer, answering that argument, said

:

" A great deal has been said about the comparative

" public importance of the mining interests, and also the

" great loss and inconvenience to these defendants if their

" operations should be stopped by injunction. But these

" are considerations with which we have nothing to do.

" We are simply to determine whether the complainant's

" rights have been infringed, and, if so, afford him such
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relief as the law entitles him to receive, whatever the

consequence or inconvenience to the wrongdoer or to the

general public may be. To similar suggestions in Atty.

Gen. vs. Council of Birmingham, where the sewerage of

the city, having a population of 250,000, was the nui-

sance complained of, the Vice-Chancellor said :
' Now,

' with regard to the question of plaintiff's right to an in-

' junction, it appears to me that, so far as this Court is

' concerned, it is a matter of almost absolute indifference

* whether the decision affects a population of two hun-

* dred and fifty thousand, or a single individual carrying

' on a manufactory for his own benefit. * * * I am not

' sitting here as a committee of public safety, armed with

'arbitrary power to prevent what, it is said, will be a

' gTeat injury, not to Birmingham only, but to all Eng-

' land ; that is not my function.' 4 Kay and J., 539.

" See also, kipokes vs. Banhwy Board of Health, L. K. 1

Eq. Cas., 47.

" So, in Atty. Gen. vs. Colney Hatch Lunatic Asylum,

the Lord Chancellor observes:

"
' It is said * * * unless the defendants are permitted

' to throw all their sewerage upon their neighbors' lands,

'upon which they have no more right to throw it than

' into this Court, they cannot carry on the asylum ( which

'contained two thousand two hundred patients), and

' therefore they contend that they must be permitted to

' dispose of the whole of the sewerage on their neighbors'

' lands. Surely, the mere statement of the proposition is

'quite sufficient to refute it. Nobody can suppose the

' law of England to be in that state. It is not to be sup-
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' posed that because we are told, as I was told in the case

'of Aity. Gen. vs. Binninglmm, that three hundred

' thousand people will be very much inconvenienced if

' they are not allowed to use their neighbors' property

' without paying for it ; that on that account they are to

* use their neighbors' property without paying for it.

' * * * This Court has merely to decide what the law is

' as it exists, and to see that it is duly administered ; not

' to order anything done that is impossible, as in the

' illustration I have given, but to take care, subject to

' that modification that persons shall be restrained from

' exercising with a high hand powers which they have no

' right in law to exercise.' L. E. 4 Ch. App. Cas. 155.

" In these cases the acts causing the nuisance were

urged as absolutely necessary to the safety of the people

interested—to 300,000 people in the city of Birmingham

—but the defendants were plainly informed that it was

not the duty of the Court to point out how the nuisance

should be avoided, but that, however necessary to the

safety or convenience of those interested in the con-

tinuance, they must find a way to prevent the nuisances,

or cease to perform the acts which occasioned them.

Certainly, the law is not less favorable to the protection

of the rights of every man, under the several express

constitutional restrictions before referred to in this

country, than it is in England, where there are no such

limitations on the legislative power. And authority is

not wanting to the same effect in our own reports."

And it was said by the Supreme Court of the State of

California, in Hohbs vs. Amador & Sac. Co., 66 Cal., 162,
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by McKee, .J^ustice, that '' it is no part of the general and

" ordinary business of a corporation to do unlawful acts.

" Acts which are of a continuous nature and threaten to

" destroy and irreparably injure the property of another,

" are unlawful and enjoinable, at the suit of the person in-

" jured, not upon the ground of interfering with a lawful

" business, but upon the ground that every person is en-

" titled to the protection of the law in the use and enjoy-

" ment of his property. But it is claimed that the doing of

" the acts restrained by the injunction are necessary to

" the successful carrying on of the business in which the

" defendant is engaged ; and that, if the defendant be en-

" joined from carrying on its business in that way, hy-

" draulic mining cannot be carried on at all. Yet the acts

" restrained are none the less unlawful if they are in-

" jurious to the private rights of others ; and the defend-

" ant is bound by law to so conduct its business as that

" it shall not be derogatory to the private rights of other

" property owners.

" In mining pursuits, as was said in Logan vs. Dris-

" call, 19 Cal., 623, ' defendant is entitled to use his min-

" ' ing claim in a lawful manner ; but no manner can be

" ' considered lawful which precludes the plaintiff

" ' from the enjoyment of his rights.' Xo pei*son, natural

" or artificial, has a right, directly or indirectly, to cover

" his neighbor's lands with mining debris, sand and gravel

" or other materials, so as to render it valueless."

The following cases held substantially the same proposi-

tion:
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Robinson vs. Black Diamond Coal Co., 57 Cal., 412;

Potter vs. Froment, 47 Cal., 165;

Richurdson vs. Eie)% 34 Cal., 63

;

Courtright vs. Bear River, etc., Co., 30 Cal., 573.

In the case of Cooke vs. Forbes, 5 Law Reports, Eq.

Cases, 166, the Court laid it down as a rule that it was no

answer to a complaint by a manufacturer of a nuisance to

his trade, to say that the injury is felt only by reason of the

delicate nature of the manufacture. In that particular case

it appearing that the injury done was accidental and occa-

casional only; that careful precautions had been taken,

and that there was no exceptional risk, the Court de-

termined that the plaintiff had a right of action at law for

injuries for the reason that the injury was not of a con-

tinuous nature. In that case the Court clearly recog-

nized the right of a plaintiff to protection even if the de-

fendant used the most approved methods for preventing

injury, took all the precautions possible, and even if the in-

jury sustained was intermittent and at long intervals. Of

course as in the case at bar, where the injury is of a con-

stantly recurring nature, and where no efforts were made

to prevent the injury, the injunction must be granted. All

the cases recognize the right of the plaintiff to relief where

he has been injured by the act of another and where that in-

jury is continuous, constantly recurring, and where it

would result in a multiplicity of suits to enable plaintiff

to obtain any relief commensurate with the damage and

where the injury is to land, then the plaintiff is entitled to

relief by injunction.
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" The fact that the discomfort arising from the nuisance,

" or the actual, tangible injury to property itself there-

" from is in no measure commensurate with the pecuniary

" loss to the owner of the works producing the injury, by

" having his works declared a nuisance, is entitled to no

" weight in a court of law, and is in no measure a defense,

" or a circumstance to be considered either by a court or

" jury. If a party has seen fit to erect works in the vicinity

" of the property of others, which may injuriously affect

" the surrounding property, by reason of its noxious char-

" acter or results, the penalty of his temerity is to be vis-

" ited upon him, however severe the loss, or however much

" less the damage may be to his neighbor than to himself.

" The innocent are not to suffer, either in their property or

" comfort, for the promotion of another's interest or profit.

" It is well said by Thompson, J., in Caseheer vs. Moicry:

" ' The amount of damage is not the sole object of an action

"' of this nature. The /-((//(f is the great question. It will

" ' not do to hold that one man may with impunity invade

"
' the premises of another by anything in the shape of a

" ' nuisance, because the damage may not be appreciable.

" ' The law does not justify or excuse such an invasion, he

" * it ever so small. * * * It will be seen that the ordinary

" uses of property take precedence over all others, and that

" any use which unreasonably interferes with the ordinary

" comfortable enjoyment of property is in violation of the

" rights of others, and must yield to the superior right,

" however serious the loss, or disastrous the consequences

" may be to the wrongdoer. The usefulness of the trade,

" its actual necessity even, will not operate as a defense.
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" This principle was established many centuries ago, and

has been recognized and acted upon by the courts with al-

most unswerving uniformity ever since."

Wood's Law of Nuisances, 2d Ed., p. 600, Sec. 512, and

authorities cited.

It must be plain, therefore, from the foregoing author-

ities, that the complainant is entitled to protection from

the injurious acts of the defendant, and under the author-

ities is entitled to protection even if the defendant had

used the most approved methods of condensing the noxious

gases generated by its smelting operations. The complain-

ant is certainly entitled to that relief when it appears from

the evidence that the defendant has failed to use such ap-

proved appliances.

REVIEW OF POINTS MADE BY APPELLANT.

I.

The appellant, after some preliminary remarks on the

magnitude and importance of the work carried on by it,

and the comparative small importance of the property

owned by the complainant, all of which has nothing to do

with the question before the Court, makes as its first point

that the Government cannot maintain tliis action without

establishing special damage.

It is true that in this action the Government comes into

this case as a private landowner, and tiiat the injury it has

sustained has been sustained by others in the same locality.

This is true of all cases of the same character. It is very

seldom that a nuisance exists in a neighborhood without
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affecting a large number of people. While such a nuisance

is objectionable to all the body politic, a person must have

some property right affected before he can maintain an

action to secure its cessation. For instance, in the case of

Woodruff vs. The Xorth Bloomfield Gravel Mining Com-

panij et ah, cited above, every property owner in Marys-

ville was affected by the hydraulic mining operations of the

defendant. The complainant was affected the same as any

other property owner and had no more property affected

than had any other citizen of Marysville, but it would

scarcely be contended that because all of the property

owners of Marysville were injuriously affected, that one of

them could not maintain an action.

So in the case at bar. The United States as a property

owner may be affected similarly with other landowners,

but it has the right to have its property protected, and to

that extent sustains special damage.

There are public nuisances that produce injury to many

persons, or indeed, all the public ; they are also private be-

cause at the same time they produce a special and par-

ticular injury to private rights.

Although the nuisance comf>lained of be public in its

nature, if the plaintiff alleges and shows special injury to

himself, he may maintain his action, although other indi-

viduals have also suffered injury from the same cause.

Corley vs. Lancaster, 81 Ky., 171.

It is not an available objection to an action to prevent or

restrain a private nuisance that the injury complained of

was a public nuisance, provided the plaintiffs are subjected
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by it to a special injury.

MWmu vs. ^harp, 27 N. Y., 611; 84 Am. Dec, 314.

One who by reason of a distillery erected near his farm,

suffers from poisoning of air and water, is not precluded

from maintaining an action because others also suffer from

the nuisance.

Corley YS Lancaster^ 81 Ky., 171.

Counsel for appellant seem to think that nobody can sus-

tain an action for damages except the one who has suf-

fered the greatest injury out of the number damaged. This

is not true. Theoretically every citizen in the State of

California sustains injury by the maintenance of a nui-

sance, but if he has no property rights affected, he may

not maintain an action. If he is a property owner, no

matter how small his property may be, he is entitled to

relief in a court of equity.

The point made by the appellant in this case was also

made in the case of Woodruff vs. North Bloomfieid Gravel

Mining Co. et al., 18 Fed. Eep. 768-769, and Judge Sawyer

disposes of the contention as follows:

" Unless the acts of the defendants complained of, in

" view of all their necessary consequences, are legal—un-

" less they are authorized by some valid law—it does not

" appear to us to admit of doubt or discussion that the re-

" suits of those acts heretofore developed, still existing

" and operating, and certain to continue and increase in

" the future, as disclosed by the evidence and indicated by

" the preliminary statement of facts, constitute a grievous

" and far-reaching public nuisance, most destructive in its

" character, or, in the terse language of one of complain-
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" ant's counsel, a nuisance, ' destructive, continuous, in-

" creasing, and threatening to continue, increase, and be

" still more destructive.' Nor can there be any doubt that

" the complainant has suffered, that he is still suffering,

" and that by a continuance of those acts he will continue

" to suffer special injuries, peculiar to himself, of a char-

" acter to entitle him to equitable relief. The nuisance is

" both public and private."

The Court in that case stated substantially that the acts

complained of constituted a public nuisance of an ag-

gravated character, but that if those acts did not also inflict

a special injury, peculiar to that party which entitled him

to relief, then that it would be difficult to say what kind of

injury, arising from a public nuisance, would entitle a

private party to relief at his own suit. Woodruff vs. North

Bloomfield Gravel Mining Co., supra.

II.

The second proposition advanced by counsel for ap-

pellant is that the complainant has a plain, speedy and

adequate remedy at law in an action for damages.

The rule is universal that injury to land of a constantly

recurring nature cannot be measured by money.

It has been aptly said :
" The very fact that a right has

" been violated, and that this violation is constantly going

" on, and that a court of law^ cannot in damages compensate

" the injury or stop the wrong, furnishes the best possible

" reason for the interference of a court of equity, and the

" fact that the actual injury resulting from the violation of
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" the right is small and the interest to be affected by the

" injunction is large, is not to weigh against the inter-

" position of preventive power when on the one hand a

" right is violated and on the other a wrong committed."

Clowes vs. Staffordshire etc. Co., L. R., 8 Ch. App. 125.

It is said also: "Irreparable injury is not necessarily

" such injury as is bej^ond the possibility of reparation or

" compensation in damages. It is that species of injury

" by which a right of the plaintiff has been unlawfully

" violated, and such violation is continuous, or where a

" wrong of the kind mentioned is about to be committed."

Eng. «& Am. Enc. of Law, Title " Injunctions," 1st Ed.,

Vol. 10, pp. 836-7.

Among other grounds upon which equity maintains an

action of this kind is that to prevent a multiplicity of

suits.

The acts of defendant in this case destroy the very sub-

stance of the plaintiff's ownership ; and as the acts are of a

constantly recurring nature, the only relief that plaintiff

could have that would adequately protect it is in a court of

equity.

III.

The third point made by counsel for appellant is that the

injury complained of has been completed, and no further

injury is threatened.

In other words appellant says that it has done all the in-

jury it is possible for it to do, and its power for evil has

been ended by lack of opportunity.
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The transcript, however, shows that the damage is of a

constantly recurring nature, and that it is increasing as

the business of the defendant increases. In this respect,

we may say that the contentions of the appellant are con-

tradictory. In one breath he says he has done no injury

;

in the next he says he has done so much that he has com-

pletely destroyed the property, so his ability to do further

injury is only prevented by lack of material upon which

to work.

The appellant, however, forgets that the land of the com-

plainant still exists, and assuming for the present that it has

completely destroyed all vegetation and timber growing on

the land, still the land is capable of producing other vege-

tation and timber if it is freed from the injurious acts of

the respondent.

The contention of the appellant in effect is that if a man

is the owner of a beautiful garden, and a person has de-

stroyed all the flowers and vegetation in that garden, he

must suffer the injury in silence forever after, because, as

appellant says, he has done all the damage of which he is

capable. He forgets that other trees will grow, and the

appellee is entitled to a cessation of the damage, so that

the land may recover its former value; but while the evi-

dence shows that much damage has been done, it also shows

that the damage is increasing, and that still there is much

property of the complainant that can be injured. It is

true that the acts of the defendant have decreased the value

of complainant's property, but each day that the injury is

stayed, complainant's property will gradually regain its

former value. The land which is the basis of complainant's
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action has not been destroyed and cannot be destroyed. It

can be injured, as it has been injured, and complainant as

a landowner has the right to redress.

IV.

The fourth proposition advanced by appellant's counsel

is that it is impossible to condense or otherwise dispose of

the fumes.

It appears by the testimony of Edward C. Vigeon and

Thomas Price, referred to in the former part of this brief,

that the defendant has made no attempt to condense or

otherwise dispose of the fumes, and that it is perfectly

practicable to do so.

Mr. Vigeon [page 270] says the same condition existed

at the Washoe smelter in Anaconda, and that there a plan

was devised whereby the fumes were consumed and ceased

to do the injury they had formerly been doing. He testi-

fied that the defendant in this case could adopt the same or

similar methods and prevent injury being done; and Mr.

Price [page 289, et seq.] testified to the same effect; but,

as we have shown from the authorities already cited, even

if the defendant used the most approved means of condens-

ing its fumes, it still could have no right to destroy the

property of another. The property of this complainant is

just as sacred as the property of the defendant, and the de-

fendant cannot claim that it can destroy the property of

others because it cannot do its business without destroying

the property of others. This contention is absolutely with-

out merit for the reason that it appears from the testimony
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of experts that appliances can be used to prevent the

injury.

In addition to this the decree of the Court provided for

a modification or suspension of the injunction, upon a

showing which the Court would deem suflScient, that con-

ditions had been changed or for any other reason.

If the defendant stands upon the ground that it has a

right to do as it pleases, no matter how much injury it

does, because its profits will be reduced if it is compelled

to observe the rights of others, it can have no standing in a

Court of equity.

The next proposition urged by counsel for appellant is

the relative importance of the appellant's operations, com-

pared with the value of complainant's property, appellant

claiming that the Government lands affected by the fumes

are less than 3000 acres, and that the defendant is a large

concern spending yearly a large amount for wages; and

that the injury done to the complainant is insignificant

compared to the damage which would result by the grant-

ing of the injunction.

This same proposition, as we have shown, was urged in

the Debris case, and swept away by Judge Sawyer by the

declaration that in a court of equity the poor man's cot-

tage was entitled to as much protection as the rich man's

castle.

We have discussed this question somewhat in the

former part of the brief, and content ourselves now in call-
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ing the attention of the Court to the following additional

cases.

An injunction will be granted to restrain a bone-burning

establishment emitting unpleasant odors, to the annoyance

of neighboring residents, though such establishment is a

means of disposing of the refuse animal matter of a city,

and as such is necessary to the welfare of the city.

Meigs et al vs. Lister et al, 23 N. J. Eq., (8 0. E.

Green) 199.

It is no defense to an action for damages for carrying

on an offensive business that it is necessary to carry on

such business, and that the same is useful to the public.

Smith vs. Phillips, 8 Phila., 10.

A Court of equity will restrain by injunction the carry-

ing on of a factory in such manner as to emit a sulphurous

gas which is occa^sionally borne by the winds over the

neighboring premises of the plaintiff, destroying vegeta-

tion, and compelling the closing of windows, and irritating

and inflaming the throats of those who breathe it.

It is not necessary, in order to obtain an injunction and

damages, to show that the fumes are prejudicial to health,

nor is it an answer to the complaint, for defendant to show

that they tend to neutralize malaria existing in the

locality.

Mulligan vs. Elias, 12 Abb. Pr. (N. S.) 259.

In a case in Georgia, the bill alleged that the plaintiffs

in error were engaged in manufacturing sulphuric acid

near their residences and families; that it caused their

shade, ornamental trees and shrubbery to die ; caused

sickness, coughs, etc., in and among their families and
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children ; that it emitted poisonous and noxious vapors, etc.

The Court held that there was equity in the bill and that

the decree of the Court below overruling the demurrer

should be affirmed, and further held that if a public nui-

sance causes special damage to an individual, in which the

public do not participate, such special damage gives a

right of action ; and as an action may be brought for every

day the nuisance continues, equity, which abhors a multi-

plicity of >suits, will entertain jurisdiction so as to do ftill

and complete justice between the parties and terminate

the litigation.

The Georgia Chemical etc. Co. vs. Colquitt et al,

72 Ga. 172.

An oil company may be enjoined from keeping oils in a

storehouse and tanks situated so near a pre-existing resi-

dence as to pollute with offensive gases the air of the

premises, so that it is not reasonably pure, and wholesome,

not necessarily to the extent of direct injury to health, but

of material interference with the comfort of a person of

ordinary sensibility.

Waters-Pierce Oil Co. vs. Cook, 6 Tex. Civ. App.

573; 26 S. W., 96.

It is no defense to a nuisance that it is necessary to the

operation of the business of the one maintaining it.

Shively vs. Cedar Rapids, etc., Ry. Co., 74 Iowa,

169 ; 7 Am. St. 471.

It is entirely immaterial to inquire how much money is

invested by the defendant in this business. The only ques-

tion is : Is the complainant the owner of property, and do

the acts of the defendant injure such property? If they
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do, and are of a constantly recurring nature, then the com-

plaint under the well-settled rules of equity, is entitled to

an injunction, and such has been the uniform line of de-

cisions.

TNTiere a fertilizer factory is complained of as a nuisance

by an owner of adjoining land, evidence of the loss or in-

jury which the owners of other fertilizers in the neighbor-

hood might sustain, if such business is held to constitute a

nuisance, or of the amount invested in such factories, is

admissible in evidence.

In such a . case no effort will be made to bal-

ance the inconveniences, or to estimate the difference be-

tween the injury sustained by the plaintiff and the money

invested, and loss that may result to the defendant from

having its business as carried on found to be a nuisance.

The neighborhood owner is entitled to the reasonable and

comfortable enjoyment of his property, and if his rights in

this respect are invaded, he is entitled to protection, let

the consequences be what they may.

Susquehanna Fertilizer Co. vs. Malone, 73 Mary-

land, 268 ; 25 Am. St. 595.

Frequently when the equitable power of the Court is

sought to prevent some large corporation or large interest

from committing injurious destruction of the rights of

others, the claim is made that the business in which the

defendants are engaged is of such a character that the

hand of the Court of equity should be stayed. This argu-

ment was advanced in the celebrated Debris case referred

to in the former pages of this brief, and to that Judge

Sa^^er made answer : " It is by protecting the most
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" humble in his small estate against the encroachments of

" large capital and large interests that the poor man is

" ultimately enabled to become a capitalist himself. If

" the smaller interest must yield to the larger, all small

" property rights, and all smaller and less important enter-

" prises, industries, and pursuits would sooner or later be

" absorbed by the large, more powerful few ; and their

'' development to a condition of great value and import-

" ance, both to the individual and the public, would be

" arrested in its incipiency. But if the comparison could

" be made in this instance, it would be impossible to say

" that the interests of the defendants, and of those engaged

" in the same pursuits, would be more important than

" those of complainant, and such as he represents in this

" contest. The direct contrary is maintained by complain-

" ant with great force and plausibility. But we have

" nothing to do with this question as to the comparative

" importance of the conflicting interests, or the incon-

" venience to the defendants by the stoppage of their works,

" if they infringe the material, substantial rights of others.

" It is the province and imperative duty of the Court to as-

" certain and enforce the legal rights of the complainant,

" no matter what the consequence to defendants may be.

" This duty no Court could evade if it would."

Woodruff vs North Bloomfield Gravel Mining Co.,

18 Fed., pp. 807-808.

CONCLUSION.

In conclusion, we submit that the decision of this case

lies within a narrow compass. The defendant practically
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admits the doing of the injuries complained of, and its at-

tempt at justification on the ground that it has a large

amount of money invested, and that its property is worth

much more than the property involved in this case, is no

defense whatsoever. Such arguments might be advanced

with some force if this were an application for a prelimin-

ary injunction where the Court was called upon in advance

to decide on the merits of the controversy. It may be con-

ceded that where a large business is run, to stop that busi-

ness suddenly upon an ex parte application, the Court should

weigh to some extent the comparative inconveniences to be

suffered either by the plaintiff or by the defendant before

final decision of the case upon the merits, but when the

evidence is all in, and the case resolves itself into one in

which the plaintiff has a property right that is being in-

jured by the defendant, the fact that the defendant is

stronger than the plaintiff or richer, can in no degree give

the defendant the right to injure or destroy the property

of its poorer neighbor.

This principle has been applied in many cases where the

party to be enjoined was carrying on operations essential

to the comfort of a community. In the case at bar, no mat-

ter how much money the defendant has invested, it is car-

rying on a private business for a private profit. Mining of

all kinds is a private business and Courts have held uncon-

stitutional statutes attempting to confer upon mining com-

panies the power of eminent domain, because their business

was strictly private.

Consolidated Channel Co. vs. Central Pac. R. R.

Co., 51 Cal., 269;
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Lorenz vs. Jacobs, 63 Cal., 73

;

Amador Queen Min. Co. vs. Dewitt, 73 Cal., 482.

It is very easy for a man who is doing a large amount of

business and making a large amount of money, to delude

himself into the belief that he is doing so for the benefit

of the public, but in a legal sense he is doing it for his own

benefit. While it may be said that every person who is

enterprising and industrious benefits the public, still such

fact can have no weight in a court of equity if his enter-

prise consists in doing damage to his neighbor's property.

I submit that the judgment of the Court below should be

affirmed.

ROBT. T. DEVLIN,

United States Attorney,

Attorney for Appellee.
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REVIEW OF FACTS.

The brief on behalf of the Government contains several

mistakes in its comments on facts which we wish to correct.

I.

It savs on pa.oe 1 that the rights of tlie defendant are

"carefully protected" bv the decree appealed from because

it reserves to us leave to apply to the Court for modifica-

tion upon a sufficient showing that conditions have been

so changed that the discharge of sulphurous acid into the

air will not injure the plaintiff's vegetation. As we have

no reason to believe that the effect of such acid upon vege-

tation will ever alter, we get no comfort from this per-

mission. The actual situation is that our smelter is and

always will be shut down by the injunction unless the

laws of nature or the views of the Court shall change.

Counsel might as well say to a man unjustly condemned



to be hanged that his rights are "carefully protected" by

the sentence because the President has the power to par-

don or reprieve.

II.

On page 3 of the Government's brief the erroneous state-

ment is made that the answer admits the (rovernment's

ownership of all of the lands mentioned in the bill with

certain specified exceptions. The answer (pp. 9 and 10)

denies plaintiff's ownership of a considerable part of the

lands, and expresses ignorance as to the reuminder, con-

cerning which it requires proof. The evidence shows, as

stated in our opening argument, that the (loveruiueiit owns

only 4,178 acres of the laud claimed by it in its bill.

III.

The summary of Vigeon's evidence in the Government's

brief (page 10) is incomplete and misleading. Vigeon

was a smelter man but no scientist, and his ideas of what

had been accomplished Avith the fumes at the Washoe

Smelter were vague. It is true that he testified, as stated

by counsel, that the Washoe Smelter had found it practi-

cable to condense or otherwise dispose of the fumes, and

that the smoke evil had been absolutely remedied, but he

afterward declared (page 282) that the gases from the

Washoe flues ''are cooled and by the time they get to the

top of this hill they strike colder currents and it spreads

out. If it drops it does not drop in lumps like it did before

because you have larger currents up there. It is more dis-

seminated from that point." He further said that the



flues were built to condense arsenic and to save flue dust,

not acids (page 283), and he could not say that less

fumes escaped from the Washoe Smelter since the flues

were built than before (page 286).

There is nothing in this statement which contradicts

Professor Harkin's evidence that the fumes were in no

way altered or diminished by the flue, except that they

came to the ground in a new place, wliere they destroyed

vegetation, and that he had followed up two wide belts

of injury for a distance of four or five miles from the

Washoe Smelter; that the injury seemed to get worse as

he went on ; and when he could get no further because of

the rough ground, all the trees seemed to have been almost

killed as far on as he could see. (Pages 345-347). It is

clear that the sulphurous acid fumes at the Washoe Smel-

ter were of minor importance; that the arsenic and anti-

mony were the harmful agents, and were disposed of by the

flue, and that this is what Vigeon had in mind in giving

his evidence.

IV.

Professor Price is (|uoted in the Governinent's brief as

testifying that appellant's fumes could be stopped. It is

true that ]i«^ was asked the direct question, and that the

first word of his answer was "yes," but he went on to ex-

plain that he meant they could be stopped by converting

them into sulphuric acid, and on cross-examination (page

304) he said that his answer referred to chemical, not

economic possibilities; that it could be done but it would

not pay, and that if sulphuric acid should be made at Kes-



wick no use could be made of it, it could only be carried

out to sea and dumped overboard. (Page 303.)

In the same way the Government's brief claims that

Professor Price testified that it was possible and practi-

cable for defendant to treat its sulphide ores so as to pre-

vent the escape of harmful gases, and by so doing to pre-

vent injury to surrounding vegetation. The witness was

asked a leading question to this effect and again the first

word of his answer was "yes," and the rest of his answer

was as before, that it could be done by converting the fumes

into sulphuric acid for which there Avould be no market;

in other words, that the thing was theoretically possible

but not practicable. Counsel then quotes from ]*rice's tes-

timony more than tAvo jjages verbatim regarding the prob-

able amelioration of conditions at Keswick by putting up

such a flue as that at the Washoe Smelter, in which testi-

mony Price admits that the sulphurous aci<l would not be

in any manner condensed by the liue, but he advances the

theory that by the law of diffusion of gases the fumes would

be so diluted that they would disappear before reaching

the ground from the top of the stack. He says that he had

no personal acquaintance Avith any such plant, but had

read an article about the Washoe Smelter and had formed

liis opinion—too hastily, as we think—from that article.

On cross-examination Professor Price (pages 311-312) ad-

mitted that the law of diffusion of gases prevails at the

surface of the ground as much as at the top of the flue, and

that he had traced the fumes twenty miles down the can-

3'on from the smelter, and he accounted for their failure to
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diffuse iu that distauce hx saying "that the law of diffusion

of oases is only true when the gases are remote from their

condensing point," and that these gases instead of diffusing

had condensed and that the sulphurous acid from the

smelter which he had smelt at Redding, five miles away,

was still in process of diffusion and coming down pretty

rapidly. (Page 313.)

When asked how long it would take to diffuse the gases

coming from the flue he answered: (page 311) 'It com-

mences to take place instantly. I could calculate the time

if I knew the volume of air that was going through the

chimney."

Professor Harkins (page 355) defines the law of diffu-

sion of gases to be the tendency of all gases which are

brought in contact to intermix. They gradually and

slowly mingle until the composition of the mixture is uni-

form. He says that it is an extremely slow operation and

he calculated (pages 366-367) that air having one per

cent of sulphur dioxide would in one honr dift'use so that

the air eleven feet away would contain two hundredths of

one per cent of the gas. He declared that the diffusion

in falling from a high stack would be extremely slight and

of no practical importance (page 356) which is corrobo-

rated by the results at the Washoe Smelter.

The article from the Eiu/inernnff and Mini in/ Journal.

referred to by Professor Price as his authority for the

statement that the Washoe Smelter condenses its fumes, is

on file among the papers of the case with the stipulation

that it may be read in argument by the United States At-
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torney for what it may be worth, and at the time of argu-

ment in this Court, counsel said that he would furnish it

to the Justices. It appears from that article that the

Anaconda Company had for a long time conducted a smel-

ter on the north side of Warm Springs Valley, doing very

little injury to crops or cattle by its fumes, but upon open-

ing a new smelter on the opposite side of the Valley, "it

soon became apparent that owing to the different air cur-

rents, cultivated and valuable property, especially in Deer

Lodge Valley, was being seriously damaged, and numer-

ous claims against the Anaconda Company, which came

to be known as 'smoke claims' were brought. The matter

soon assumed such serious i)r()porti()ns that tlie manage-

ment took steps to look into tlie matter thoroughly.

It was finally decided to discard tlie old stacks and build

one large one to take the gases from the smelter buildings,

and of sufficient height to discharge into the upper cur-

rents of air, and carry the gases across the valley to the

hills on its Eastern border" ; in other words to liberate the

gases at the point where t])e previous experience had shown

that they would do little harm. Tlie article goes on to

describe the construction of the tixw and stack, and closes

with the statement that gases were turned into it in Sep-

tember, "and up to the present time its operation has been

quite successful, and the purpose for which it was built

fulfilled." It is evident from this account that the sulphur

dioxide is discharged from the stack quite unaltered, and

that the a<lvantage sought and gained is merely the new



point of its distribution, as testified to by Professor Har-

kins.

V.

The Government's l)rief on page 14 declares that we

attempt to justify our operations on the ground that "the

injury sustained by the United States and the land owners

in the riciniti/ of the smelter is small."

This proceeding in no way relates to any land owner in

the vicinity of the smelter except the United States. Relief

from injury to the Government land described in the bill

is the only question we are trying, and we have made no

representations whatever concerning other lands or land

owners.

YI.

The Government's brief declares, page 15, that "it is con-

ceded that complainant does sustain injury by the opera-

tions of defendant." It is conceded that some trees and

brush on Government land have been affected by the smel-

ter fumes, but we insist that such vegetation has no value

and that the Government has sustained no substantial

injury thereby.

VII.

The Government's brief repeatedly (pages 18, 24, 26,

32 ) quotes Price and Vigeon as its authority for the asser-

tion that defendant has wilfully neglected to use "approved

appliances" to condense its fumes ; whereas, their evidence,

as we have shown, agrees with that of defendant's wit-

nesses, that no such appliances are known.
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REVIEW OF AUTHORITIES.

I.

JiHatire (/onsrcjiirnccs :

The Government's brief quotes the maxim Hie utrre tun.

etc.,and cites several decisions to uphold its contention that

if injury is shown an injunction must issue, no matter

what may be the consequences to defendant or how insio;-

nificant may be the injury.

The first case cited is Ducktoivn etc. Co. vs. Jinnies,

fiO S. W. 593, which was an action to enjoin the prosecu-

tion of several suits at law for damages. The opinion

quoted by counsel is the one appealed from, and does not

express the views of the Supreme Court of Tennessee,

which are to be found in the later decision of Madison vs.

Ducktown etc. Co., 83 S. W. 658, referred to in our opening

brief. The question before the Court in tlie earlier case was

whether an action at law for damages would lie against a

smelting company whose fumes had materially injured

its neighbors, and the Court properly held that such an

action could be maintained and that the relative import-

ance of the company's operations Avas no defense. We do

not question the correctness of that ruling, but it does not

apply to an application for an injunction.

Of the other cases cited by counsel, St. Helen's Smelting

Compani/ rs. Tippinif, Rohimon vs. Black Diamond Coal

Compan I/, Smith vs. Phillips, Shively vs. Cedar Rapids

Railnay Companjf and Susquehanna Fertilizer Company
vs. Malone were all actions at law for damages, and

Gourtriyht vs. Bear River Compaiiif uierely involved the
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relative jurisdiction of District and County Courts in Cali-

fornia in actions to abate nuisance and has no bearing on

the discussion here.

In Campbell vs. t^caman 03 N. Y. 584, counsel's strong-

est authority, an injunction was issued to restrain the op-

eration of a brick kiln in a village, which was killing the

plaintiff's ornamental trees and vines, the grounds of the

injunction being the injury to plaintiff's feelings and af-

fections by the destruction of his home. Even in that ex-

treme decision the Court said (page 576) "'t^'w iitere tw.

"ut alienum iion lacdas is an old maxim which has a broad

"application. It does not mean that one must never use his

"own so as to do any injury to his neighbor or his prop-

"erty. Such a rule could not be enforced in civilized

"societ.y. * * * * Where the damage to one complain-

"ing of a nuisance is small or trifling and the damage to the

"one causing the nuisance will be large in case he is re-

"strained, the Courts will sometimes deny an injunction

;

"but such is not this case. Here the damage to the plain-

"tiff as found by the referee is large and substantial. It

"does not appear how much damage the defendant will

"suffer from the restraint of the injunction. He does not

"own the only piece of ground where bricks can be made.

"We know that material for brick making exists in all

"parts of our State, and particularly at various points

"along the Hudson River. An injunction need not, there-

"fore, destroy defendant's business or interfere materially

"with the useful and necessary trade of brick making. It

"does not appear how valuable defendant's land is for a
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"brick yard, nor how expensive are his erections for brick

"making. I think we may infer that tliev are not expen-

"sive. For aught that appears his land may be put to othe

"use just as profitable to him. It does not appear that

"defendant's damage from an abatement of the nuisanc(

"will be as great as plaintiff's damage from its continuanc(>

"Hence this is not a case within any authority to whicl

"our attention has been called where an injunction shoul;

"be denied on account of the serious consequences to the

"defendant."

On reading such comments as these, can it be doubted

what view the learned Judge who decided (himphell vs.

Seaman would take of the facts in this case, where nr

serious injury to the plaintiff is shown and where the in-

junction will absolutely destroy an important industry?

In Pennsylvania Lead Company's appeal, 96 Pa., 116,

counsel's next citation, the decision was expressly put

upon the ground that the location of appellant's works

in a rich and thickly settled farming community was im-

proper and unnecessary, and further that the lead vapors

were dangerous to life. The Court says : "It is to be re-

"membered in limine that whetlier a smelting house fo

"lead is or is not a nuisance per .se to adjacent land de-

"pends very much upon its situation."

Upon the evidence in the case at bar how was it possible

for the defendant to have chosen a place more waste or

remote than Keswick?

In Woodruff vs. Xo7'th Bloompeld (J. M. Co., 18 Fed.

753, the operations complained of had actually buried and
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destroyed 125 acres of plaintiff's best farming land, and

be was compelled to maintain and constantly renew a levee

at great expense to save bis remaining land from tbe same

fate. Tbe Court allowed tbe injunction and said, "Of

course great interests sbould not be overtbrown on trifling

or frivolous grounds, as wbere tbe maxim 'fie minimis non

curat lex' is applicable, but every substantial, material

rigbt of person or property is entitled to protection against

all tbe world.''

Upon the evidence in tbe case at bar a verdict for greater

damages than one dollar would be promptly set aside.

Does not the maxim <lr minimis apply?

Tbe Woodruff case is further to be distinguished from

ours by the fact that no suggestion of compensation to

plaintiffs was ma<le in the case, or considered by the

Court, or indeed possible. It was in substance, as Judge

Sawyer declared, an action by the valley counties against

the mining counties in which tbe latter asserted tbe rigJit

to do the acts complained of, and tbe decision deals solely

with that claim of right. In our case we have offered to

pay for tlie timber, or to buy the land as plaintiff may

elect.

The doctrine of Afforneij-Geiieral vs. Birmingham,

({uoted in the Woodruff case and cited by counsel, has been

formally repudiated in this State by the Supreme Court

of California in Petersen vs. Hanta Rosa, 119 Cal., 391,

wbere the Court says that it deems it more proper to adopt

the language of tbe Supreme Court of tbe United States

in Parker rs. Woolen Co., 2 Black, 553, that "in determin-
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ing the right of a party to an injunction after a verdict in

his favor, the Court will consider the relative loss to every

party, the character of the property for which protection

is sought, the character of the locality in which the nui-

sance exists, and whether the injury is properly compen-

sable in damages."

Parker r.s. ^^oolen Co. has been cited and approved

upon this point by the United States Supreme Court in

Consolidated Canal Co. vs. Mesa Canal Co., 177 U. S., 302,

the Court saying, "It is familiar law that injunction will

not issue to restrain an act, the injurious consequences of

Avhich are merely trifling."

If there is anything in the English cases cited by coun-

sel, {Attorney-General rs. B'lrminfjliam, Spokes vs. Ban-

hurij Board of Health, Attorney-General rs. Colney Hatch

Lunatic Asylum ), which conflicts with these utterances of

the Supreme Court of the ITnited States, the latter must

prevail here.

Hohbs vs. Amador etc. (^o., 06 Cal., 162, was also a min-

ing debris case, where plaintiff's land was being destroyed,

and Logan vs. Driscoll, Potter vs. Froment, and Richard-

son vs. Kier are California cases cited in the Hobbs de-

cision which hold that actual destruction of land by tail-

ings or water should be enjoined. The other two cases

cited in the Hobbs decision, namely, Rolnnson vs. Black

Diamond Coal Company and Conrtriyht rs. Bear River

Company, as we have already shown, have no bearing on

this discussion.

In Cook vs. Fitrhcx, 5 L. I». Equity Cases 166, a manu-
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facturer of cocoanut matting who used chloride of tin for

bleaching his goods sought an injunction against a neigh-

boring manufacturer whose processes threw off sulphu-

reted hydrogen which discolored the chloride of tin and

turned plaintiff's matting black. The Court dismissed the

appeal because the damage was insignificant.

The citation bv counsel from Wood on NiilsanceSj page

600, relates solely to actions at law for damages, and

Caseheer vs. Mourif, 55 Pa. St. 419, which is cited by Wood

as his authority, was such an action at law. We have

quoted from Wood, on page 33 of our opening brief, his

statement that in a bill to enjoin a nuisance the injunction

will be refused if the plaintiff's injury is small and fairly

compensable in damages, and the loss to the other party

would be large and disastrous. We may also quote from

the same work the passage approved and adopted by the

Supreme Court of California in Peterson vs. Santa Rosa,

119 Cal. 391 : "Necessarily each case must be governed by

the circumstances which surround it and by the relative

equities/'

In the remaining cases cited by counsel to the same point,

namely

:

Meif/s rs. Lister, 23 N. J. Eq., 199;

MulUf/an rs. Elia.s, 11 Abb. Pr. N. S., 259;

Georgia Chemical Co. vs. Colquitt, 72 Ga., 172, and

Waters, Pierce Oil Co. vs. Cook, 26 S. W., 96,

the point of the decision was the unsuitability of the place

selected by the defendant for its business whereby its neigh-

bors were unnecessarily injured. In each case the injury
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was considerable in amount and was needless because bet-

ter places could be got in Avhich to carry on the work.

We respectfully submit that none of these authorities

sustain the Goverment's thesis, which is diametrically op-

posed to t]\e decisions of the Supreme Court of the United

States and of almost every other Court in America. Iso-

lated rhetorical expressions to the effect that any invasion

of rio;ht, no matter how small, must be prevented by injunc-

tion without regard to consequences, cannot be taken lit

erally,and go far beyond the facts of any other case but tbi*?.

As was said in CamphrU vs. ficanuni, such a doctrine could

not be enforced in civilized society. If it were the law,

then any girl in Redding who finds her pet gerani-ipj turn-

ing yellow Avonld have the absolute right to shut down our

worLs and throw lialf the county out of employment in

order to prevent further damage to her flower. Tlie in-

jury must be substantial, material and not compensable

in damages, and none of counsel's cases qualify this rule.

II.

77/ r Gorri-innriit's Rlijht to i<nc.

In our opening brief we argued tliat the Oovernment as

a private land owner could not sue to enjoin a public nui-

sance because it had neither pleaded nor proved special

injury. CounseFs reply to this point is that the Govern-

ment can maintain the action because its property rights

are affected and that every injury to property is special

and peculiar. Theoretically, he says, every citizen of the

State sustains injury by a public nuisance, but only those

who have property rights affected can maintain an action.
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This argument seems to us to beg the question. Of course

no one can sue to enjoin any nuisance, public or private,

unless he has a cause of action. No one has a cause of ac-

tion respecting a nuisance which affects property unless

his property rights are affected. Counsel's proposition,

therefore, is that every one injuriously affected by a public

nuisance may enjoin it, but the Supreme Court of the

United States and all the authorities cited by us deny this

proposition and declare that special and peculiar injury

distinct from that occasioned to the general community,

must be shown to entitle plaintiff to such an injunction.

To support his theory counsel refers again to Woodruff

vs. North Bloomfiel'd (1. ^[. Co., and declares that Wood-

ruff "was affected the same as any other property-owner

and had no more property affected than had any other

citizen of Marysville." It is difficult to believe that coun-

sel has read the Woodruff case, which, in determining

plaintiff's right to sue, says : "If to unlawfully bury and

destroy 125 acres of a private party's best land, from time

to time to cause injury to his remaining laud and build-

ings, necessitating large expense for repairs, and to impose

on him annually an extremely onerous tax for the purpose

of strengthening and enlarging levees for the protection of

that portion of his property still left him against the con-

stantly augmenting dangers, as in the case of complainant,

does not intlict a special injury peculiar to that party

which entitles him to relief, then it would be difficult to

say what kind of injury arising from a public nuisance

would entitle a private party to relief at his own suit.''
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How could that recital convej^ the impression that Wood-

ruff was "a citizen of Marysville, no more affected than

any other citizen?"

In Michau vs. F^hwrp, 27 N. Y. 611, there was a direct

finding of special injury to the plaintiff.

In Corley vs. Lancaster, 81 Ky., the plaintiff was a ri-

parian owner near defendant's distillery wliich poisoned

the water of the stream so that his cattle could not drink,

and deposited filth on his land injurious to the health of

his family. These offenses were held to he special injuries

within the meaning of the rule.

In the case at bar the injury complained of is sending

sulphurous acid gas into the air which injures vegetation.

In the nature of things, and as shown by the evidence such

an injury is common to a large area. The towns of Kes-

wick, Redding and Shasta are all nearer to the smelter

than are most of plaintiff's lands described in the bill, and

are quite as much or more affected. This certainly con-

stitutes a public nuisance by which plaintiff' is not speci-

ally or peculiarly injured. If the rule of practice which

we have quoted and which counsel admits to be correct ha*?

any meaning or application at all it must forbid such an

action as this.

III.

Gorcrnment's Rentedj/ at Laic :

Upon this point counsel cites Clmces vs. Fitafordshire

etc. Co., L. R. 8 Oh. App. 125, to establish that the very

fact that the Government has suffered only trivial injury

and therefore could not recover substantial damages at law,
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is a reason for i>rautiug' it an injunction. It seems to ns

stran2;e and pitiable to find tlie Government of the United

States eagerly seeking out and quoting English cases in

opposition to the decisions of its own highest courts, not in

order to protect itself from loss or injury, but in order to

destroy valuable property, to throw thousands of its citi-

zens out of employment, to cut off its OAvn revenues and to

depopulate its thriving towns, upon the sole ground that it

has suffered no loss or injury substantial enough to be

considered by a jury. We have, of course, nothing to say

concerning the motives or the discretion of the officials by

whose direction this suit has been instituted, but we can

criticize the authorities quoted to justify their conduct.

The Clowes case Avas an action by a riparian owner who

conducted dye works to restrain a water works company

from fouling the stream with mud. The defendant claimed

the right to do so under an act of Parliament. The Vice

Chancellor had dismissed the bill because the damage

claimed was trivial, no greater than would be sufficient

to pay for a filter. On appeal, the Court held, as claimed

by counsel, that l)ecause the damages in successive suits at

law would be trivial an injunction should issue. It does

not appear that the fouling was unavoidable. The decision

can be reconciled with other cases only by the reason given

in Hu'indon Water Works vs. Wiltes decided three years

later in the House of Lords (L. R. 7 E. and I. Appeals

^97), where the Lord Chancellor said (page 705) that the

case is only proper for an injunction when the <lefendant's

diversion of water comphiined of "is insisted upon as a
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tliino; which they have a right to do" because ''they would

at the end of twenty years by the exercise of this claim of

diversion entirely defeat" plaintiff's riparian right. Other-

wise, if the Court should find upon plaintiff's case "that no

sensible damage had occurred to them it might not have

found it necessary to interfere with them by injunction."

In Cook rs. Forbes, L. K. 5, Equity Cases 174, whi<*h is

cited by counsel on another point, the appeal was dismissed

because the injury complained of was trivial and the Court

makes the same distinction, saying that "It is not a case

where the right is set up to inflict the injury. * * * As

I have said, I do not find that the defendants liave ever

asserted a right to pour out anything deleterious upon

their neighbors."

In our case we assert no such right, and if our acts con-

.stitute a nuisance, no prescription can justify them, nor

would any period of adverse claim of right bar the United

States in any event.

The Clowes case, therefore, does not apply even under

English rules of practice, and the construction put on it

by counsel is diametrically opposed to Purler vs. Woolen

Co., and other decisions of the Supreme Court which we

have cited.

Counsel also quotes from the American and English

Encyclopedia of Law, 1st Ed., title "Injunctions," a defini-

tion of irreparable injury. If he consults the Second Edi-

tion, Vol. 16, page 360, under the same title, he will find

that passage withdrawn, and the following clause substi-

tuted, Avith a wealth of citations:
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"SUBSTANTIAL INJURY NECESSARY : To entitle

a person to injnuctive relief he must establish as against

the defendant an actual and substantial injury, and not

merely a technical and inconsequential wrong entitling

him to nominal damages only. This is true irhether such

injury he ''<ingle or continuous or whctlicr it he the subject

of one act onli) or of sucressire acts.'"

We submit that these authorities do not sustain the

Government's contention that equity should interfere be-

cause no damage can be proved at law.

IV.

The liijuri/ Is Ctnuplrtcd.

In our opening brief we showed from the evidence that

all the injury complained of had been inflicted several

years ago when appellant had roasted its ores in heaps

in the open air, and that now, since we have substituted

closed furnaces, the escape of sulphurous acid from the

smelter basin is <mly occasional and accidental, with no

appreciable injurious results, because new and flourishing

vegetation is springing up all over the land in suit and

even in the town of Keswick, within 1500 feet of the

smelter.

For these reasons, we said that the injury complaineil of

had been completed and no further injury is threatened.

The United States Attorney does not answer our cita-

tions from the evidence, but twists our words into a con-

fession that appellant "has done all the injury it is possi-

ble for it to do and its power for evil has been ended by

lack of opportunity'."
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He further says tliat the transcript shoAvs that the dam-

age is of a constantly recurring nature and is increasing as

defendant's business increases, but does not refer to any

evidence to substantiate these assertions. We deny the

accuracy of both these statements. The damage is oniy

occasional and accidental and has decreased to such a

point as to be no longer noticeable and the evidence quoted

by us in our opening brief leaves no doubt of the fact.

(Price's testimony, p. 309; Reynolds, p. 378; Wright, pp.

390, 391, 404.)

(^oncluxinu.

This repl}^ has noted and commented on every case cited

in the Government's brief. If they had all been in point,

and adverse to our contention, they should not prevail

against the overwhelming list of decisions which we cited

in our opening brief, from nearly every American court.

AVe have tried to show that each of them can be recon-

ciled with our authorities, and the challenge remains un-

answered with which we closed our argument, that no

precedent for the decree appealed from can be found.

More than that, no reported case can be found where so

unconscionable a demand for equitable interference was

ever attempted. The utmost malice of private litigants

has never gone so far in their efforts to injure enemies,

as tlie United States of America has here succeeded in

doing for the destruction of its citizens and friends.
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Inasmuch as the Government had no opportunity of

replying to the matters contained in the reply brief of

the appellant, the Court, on November 13, 1905, grant-

ed fifteen days in which response might be made, and

we shall briefly notice a few of the contentions of the

appellant in its brief in reply.

I.

In our brief we called attention to the fact the decree

provided for a modification or suspension of the injunc-

tion upon a sufficient showing that conditions had been

so changed that the injuries complained of had either

ceased or been ameliorated. The appellant, however,

is pleased to take the position that it can in no manner

change its plan of operation, and does not propose to

do so, even if it could, and rests its claim boldly upon



the proposition that no redress should be granted to

the plaintiff.

Assuming, however, that the plaintiff is entitled on

the showing made to relief by injunction, we desire sim-

ply to emphasize the fact that the decree is not as

stringent as the facts warrant, because, as we contend,

the Court might, upon the showing made, have granted

a perpetual injunction, without giving defendant the

right to move to modify.

But inasmuch as the Court was satisfied that the

defendant might by the utilization of modern ap-

pliances and improvements remedy or altogether pre-

vent the evils which it had been committing, it gra-

ciously gave the defendant permission to apply at any

future time for a modification of the injunction, and

this provision certainly affords ample protection to all

the rights of the defendant, unless the Court, as a mat-

ter of law, can say either that the defendant's oper-

ations produce no injury, or if they do, it has a right to

continue the injury.

In the second specification of appellant's brief in re-

ply, it is stated that the number of acres claimed to be

owned by the Government is not as great as stated by

us. We shall not trouble the Court by going into the

evidence on this point, because on page 2 of appellant's

brief, it is admitted that the Government owns 4178

acres, amply sufficient, when other facts exist, to justify

it in seeking relief from injury to its property. It is



conceded, that plaintiff is the owner of a large tract of

land.

III.

Relative to the testimony of Vigeon, it is perfectly

plain that his testimony is strongly against the defend-

ant.

Appellant says that Vigeon could not state that less

fumes escaped from the Washoe Smelter since the flues

were built than before. His testimony on that point is

as follows:

" Q. Was it the sulphur dioxide or the arsenical

" fumes that caused the injury to vegetation at the Ana-
" conda smelter?

" A. It is the metallic oxides that are most injurious

" to animals, metallic oxides and salt. They are most

" injurious to the animal life. In some cases it causes

" death, but, as I told you before, they find out that the

" free sulphuric acid and a sulphurous acid and arsenic

" acid, combined with the moisture in the air, were the

" ones that killed vegetation.
" Q. Is the quantity of this sulphur dioxide that

" escaped from the smelter less now than it was before

" the settling chambers were put in?

" A. I could not say as to that."

(Transcript of Record, pp. 285-6).

He testifies very clearly on pages 283 and 284 that it

was absolutely essential at Anaconda to erect appliances

for the purpose of preventing the evils which the

smelters did, and gave instances of other large smelting

plants that had condensing works.

IV.

Relative to the testimony of Prof. Price, an expert



called by the Government, there can be no question but

that he stated positively that in his opinion as an expert

it was both possible and practicable for the defendant

to condense its fumes so as to prevent the injury com-

plained of. As to how much it would cost the Company

to do so, and how much its profits would be reduced,

were questions, of course, he could not answer, because

their solution depended upon many considerations,

such as labor, transportation, etc., foreign to the subject

under investigation.

As to the observations contained in paragraphs V,

VI and VII of appellant's brief in reply, found on

page 7, we content ourselves with what was said in our

first brief.

THE AUTHORITIES CONSIDERED.

We think we may safely assume that the facts show

that the defendant has done, and unless restrained by

the Court, will continue to do damage, not only to the

lands of the plaintiff described in the bill of complaint,

but also to lands of other owners in a large section of

territory, the extent of which is variously estimated.

We may also assume, as a matter of law, that plaint-

iff has a cause of action against the defendant in an

action at law for such damages as it may have sus-

tained. The defendant, however, while conceding this,

claims that the plantifif is not entitled to an injunction,

and bases its claim upon the theory that the amount of

money invested in its plant is large, and that it either

cannot condense its fumes so as to prevent injury, or, if



it can, that the expense of doing so is so great that it

would take the profit out of its business. We think,

therefore, the question before the Court narrows itself

down to this: In a case where landowner, owning a

large body of land, is injured in his property rights by

the acts of a corporation, and where such acts are of a

constantly recurring nature, impossible to estimate in

damages, and where, unless prevented by a court of

equity, they will continue in the future, is such prop-

erty owner entitled to relief by equitable process of in-

junction, conceding he has a cause of action, and is en-

titled to recover damages, notwithstanding the fact that

to compel the defendant to respect the rights of the

plaintiff will cause it pecuniary loss or even prevent it

from operating its plant?

Upon this proposition we assert that the authorities

are practically uniform to the effect that in such a case

the plaintiff is entitled to relief by injunction, and that

the only exception, even if any exists, is in a case where

the damages inflicted are so small that they are not

worthy of the attention of the Court, but where they are

substantial, the fact that the person committing the in-

juries has a larger investment, or that, if compelled to

obey the law, and cease to do injury to others, his busi-

ness may not be profitable, is not a defense.

A
We do not clearly understand from the appellant's

brief in reply whether it is claimed that the rule laid

down by Judge Sawyer in the case of Woodruff vs.

North Bloomfield G. M. Co., i8 Fed. 753, is erroneous,



or that the case at bar is to be distinguished from that.

We contend, however, that the principles laid down

by Judge Sawyer in the Woodruff case are deter-

minative of this, and that every argument advanced by

appellant in the present case was advanced in that and

by the Court considered and deemed no defense.

Appellant says, on page 1 1 of its reply brief, that the

doctrine of Attorney-General vs. Birmingham, quoted

in the Woodruff case, has been formally repudiated in

this State by the Supreme Court of California in Peter-

son vs. Santa Rosa, 119 Cal., 391, where, as he says,

the Supreme Court of this State adopted the language

of the Supreme Court of the United States in Parker

vs. Woolen Co., 2 Black, 545 ; and appellant also asserts

that what he conceives to be the doctrine in Parker vs.

Woolen Co. has been approved by the United States

Supreme Court in Consolidated Canal Co. vs. Mesa

Canal Co., 177 U. S., 302.

In the first place, the case of Parker vs. Woolen Co.,

67 U. S., 545, was decided upon the express ground

that the appellant had not established his right by an

action at law. The Court said, on page 550, that they

forebore to decide the case on any other ground than

that, and remarked:

" The objection was not taken by demurrer, or in the
" answer. In the Courts of the United States, it is re-

" garded as jurisdictional, and may be enforced by the
" Court sua sponte, though not raised by the pleadings,
" nor suggested by counsel.

"

On page 553, the Court further said:
" The appellant can have no standing in a court of



" equity until he has laid this foundation for relief.

" This objection is fatal to the case. We decide nothing

" else.
"

While the Court admitted that there were cases in

which a Court of equity will take jurisdiction and

give a complete remedy without the previous interven-

tion of a Court of law, it held that the case before it

did not belong to that class.

It is also to be remembered that in the case just cited

the Circuit Court had dismissed the bill of complain-

ant, and he appealed to the Supreme Court. So far as

the matter of granting an injunction was concerned in

the Court below, it was one of discretion. The Supreme

Court on appeal affirmed that discretion.

Conceding, however, that the case of Parker vs.

Woolen Co., cited above, has any relevancy here, it can

be authority only for the proposition that an injunction

will be denied where the injury is trifling.

It will be noticed that the case of Parker vs. Woolen

Co.. is dependent upon the proposition that the case

could not be maintained until plantiff's rights had

been established in an action at law. This is, however,

no longer the rule.

Mr. Foster says, in his work on Federal Practice:

" Formerly, an injunction was rarely issued to rc-

" strain a nuisance until the plaintiff's right of action

" had been established at law; 'but now a suit at law is

" 'no longer a necessary preliminary, and the right to

" 'an injunction, in a proper case, in England and most

" 'of the States, is just as fixed and certain as the right

" 'to any other provisional remedy.'
"
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I. Foster's Federal Practice, Sec. 214.

See also U. S. vs. Cleveland & Colo. C. Co., 33

Fed. Rep. 323.

In Peterson vs. City of Santa Rosa, 1 19 Cal. 387, the

opinion was by Mr. Commissioner Searls, who, while

not an attorney in the Woodruff case, was an attorney

of record in several similar cases. He probably could

not bring himself to the belief that the great hydraulic

mining industry should be closed, and that the im-

mense profits derived therefrom should cease even

though innocent farmers suffered, and therefore, pos-

sibly still unconvinced, he saw fit to comment upon the

case of Attorney-General vs. Council of Birmingham,

4 Kay & J., 528, cited with approval by Judge Sawyer

in the case of Woodruff vs. North Bloomfield M. Co.,

although in that case (119 Cal. 387) the plaintiff sus-

tained a comparatively small injury, and the suit was

against a municipal corporation, still the Court held

that the plaintiff's rights were entitled to protection.

In the case just cited, that of Peterson vs. City of

Santa Rosa, the injuries were not even continuous.

The facts were that the water of Santa Rosa Creek was

filled with sewage discharged from the ditches of de-

fendant at intervals, and that the sewage thus dis-

charged was at times offensive to the senses but not

injurious to health. It was only a partial obstruction

to the free use by plaintiff of her land.

Further than that, it appeared by the last or eleventh

finding, that the sewage, as treated by defendant, had



rendered the water clear and inodorous, but the ques-

tion as to whether or not it was potable or fit for use

remained undetermined, but the Court held that if the

acts of the defendant rendered the water measurably

unfit for use, it was an actionable nuisance, and stated,

" the fact the defendant is a municipal corporation

" does not enhance its rights or palliate its wrongs in

" this respect." (The italics are ours.)

In Gould vs. Eaton, 117 Cal. 543, the Court, by

Mr. Justice Harrison, said:

" The plaintiff's right to an injunction does not de-
" pend upon the amount of injury which he has re-

" ceived. Being a riparian owner, he has a right to

" the flow of the entire stream as against any diminu-
" tion thereof by one who is not a riparian owner, and
" the claim of the defendants that they have a right
" to divert a portion of its flow authorizes him to in-

" voke the aid of equity in order that this claim may
" not ripen into a right."

So in this case the plaintiff has a right among other

reasons to protection, because otherwise it might be

claimed that the defendant could obtain by prescrip-

tion or long acquiescence a right to injure the land of

the plaintifif.

B

At pages 18 and 19 of their brief in reply, counsel

for appellant state that we have failed to note that in

the second edition of the American and English Ency-

clopedia of Law a new principle is announced, or a
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principle different from that declared in the first edi-

tion of this work is announced relative to the right of

a person to an injunction in case of an injury to prop-

erty. There is in fact no inconsistency whatever be-

tween the statements contained in the first and in the

second edition as to when the plaintiff may have an in-

junction. Our citation from the first edition is:

" Irreparable injury is not necessarily such injury as

" is beyond the possibility of reparation or compensa-
" tion in damages. It is that species of injury by which
" a right of the plaintiff has been unlawfully violated,
" and such violation is continuous, or where a wrong
" of the kind mentioned is about to be committed."

Am. & Eng. Enc. of Law, Vol. lo, pages 836-7.

Had counsel "consulted" the entire article contained

in the first edition, they would not have assumed that

we failed to find what they have referred to as newly

discovered law. The first edition at page 783 con-

tains practically the statement cited by counsel at page

19 of their brief, which is as follows:

" A court of equity will not interfere by injunction
" to prevent an injury merely nominal or theoretical in

" nature, although an action at law might be main-
" tained for it."

In support of this principle, the first edition cites the

case of Basset vs. Salisbury Mfg. Co., 47 N. H. 426,

which is a case cited in support of the statement found

in the second edition as quoted by counsel.

There is no inharmony between these tv/o statements,

that is, the statement as to what may be deemed "irre-

parable" injury, and the statement as to what char-

acter of injury will entitle a person to an injunction.
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1

Where the injury alleged is utterly trifling a court of

equity may be entitled to ignore it, yet where the in-

jury is not trifling judged by the value destroyed, or

in view of the irreparable character of the injury,

equity will interpose. There is no equity in the doc-

trine that the operating of or method of operating

great properties cannot be prevented, when confessedly

the operation of the same is continuously wasting away

the property of another. The Court has certain dis-

cretion in granting or refusing an injunction, but it is

a legal discretion governed by certain well-established

rules of equity. If real and substantial injury is bound

to occur, and such injury will be irreparable within

the true meaning of- that word, an injunction should

be granted. There is no intention in the language

quoted by counsel from the last edition of the Amer-

ican & English Encyclopedia of Law to repudiate the

doctrine that a court of equity will not grant an in-

junction where the injury may be substantial and irre-

parable. After using the language quoted by counsel

for appellant, which, as we have seen, is in effect con-

tained in the earlier work, the authority proceeds:

" Irreparable Injury Necessary. To warrant the al-

" lowance of a writ of injunction, it must clearly ap-
" pear that some act has been done or is threatened,
" which will produce irreparable injury to the party
" asking an injunction," etc.

Vol. 1 6, page 360, 2nd Edition.

What is meant by the word ''irreparable" is well ex-

plained by the citation of cases in support of the text.

One of the cases referred to in the note to the text is
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Richards vs. Dower, 64 Cal. 63, and the gist of that

decision is contained in the syllabus as follows:

" The solvency of a person who is about to con-
" struct a tunnel through the land of another, does not
" affect the right of the latter to an injunction. The
" injury would be irreparable in its nature."

The language of the case is in point as to the law

as understood by the Supreme Court of the State of

California. The Court in that case states (at page 64) :

'' Should the threat be fulfilled, the plaintiff would
" be deprived of a part of the substance of his inheri-
" tance which could not be replaced. In the class to
*' which this case belongs, no allegation of insolvency
" is necessary. The injury is irreparable in itself."

This meaning of the word "irreparable", when used

with reference to the right of a person to an injunction,

is clearly explained in the notes to the case of Dudley

vs. Hurst, I Am. St. Rep. page 376, where it is said:

" Injury which tends to destroy the estate, or which
" is of such a character as to work the destruction of the
" property as it has been held and enjoyed, will be
" treated as irreparable."

A long list of cases is given. To the same effect, see

Lemmon vs. Guthrie Center, 86 Am. St. Rep.

361;

Lewis vs. Town of North Kingston, 27 Am. St.

Rep. 724.

Counsel overlook the fact that the injury here is

material. It is material and it is irreparable, and

the complainant is entitled to an injunction although

the value of the property destroyed is less than the

value of the property of the defendant. The courts
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have, as shown in some of the cases cited by counsel

for appellant, stated that where the injury threatened

is very inconsiderable and trifling, equity will deny

relief.

In the case of McGregor vs. Silver King Mining

Co., 14 Utah, 47, 60 Am. St. Rep. 883, a preliminary

injunction was denied where the injury shown was but

slight or practically nothing.

The plaintiff claimed that the defendants, with a

large force of men, had dug a trench on plaintiff's min-

ing claim for the purpose of laying a pipe line across

the surface of the claim, and that the defendants threat-

ened to maintain the pipe line, and thereby create an

easement upon the property of plaintiff and a cloud

upon its title. The preliminary injunction was denied

because the title and right of the plainttif in the case

were in dispute. It was shown that condemnation pro-

ceedings were pending. The Court, in its opinion,

stated

:

" But when the title is not disputed or has been set-

" tied by an action at law, and the plaintifif is shown
" to be liable to irreparable injury by continued acts of
" trespass, or such acts will result in the destruction
" of his property, then the fact that the defendant is

" willing and able to pay for the damages is imma-
" terial, for in such a case there is no means of determin-
" ing whether the value would compensate the plaintiff
" for its destruction."

This case contains a quotation from Basset vs. Salis-

bury, 47 N. H. 437, in which last named case expres-

sions are used to the effect that if the party seeking the

injunction would suffer a very great loss, and the de-
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fendant's loss will be but trifling, these facts will be

considered by the Court.

As this case from the Supreme Court of New Hamp-
shire is referred to with considerable frequency in vari-

ous decisions bearing upon the point in dispute, the

facts of the same should be carefully noted by the

Court. In that case it appeared that the plaintiff had

purchased certain lands in order to bring suit against

the defendant and thereby compel him to yield to the

plaintiff's demands in other litigation. The plaintiff

did not come into Court with clean hands. It was

shown that the land, the overflow of which by the de-

fendant the plaintifif sought to enjoin, was of no value,

and that for six years the same had been overflowed,

and was purchased by the plaintiff in that condition.

The Court took the position that no injury was shown;

that the injury was not irreparable; and that the acts

of the plaintiff under all the circumstances would not

entitle him to come into a court of equity and claim

relief by injunction. It also appeared that the injunc-

tion would have worked a great injury to the mill of

the plaintiff.

We respectfully submit that no case can be found

in which a Court has ruled that where the title of the

plaintiff is beyond dispute and his property will suffer

waste by reason of the threatened acts of the defend-

ant, he cannot prevent the threatened acts by an in-

junction. This is the rule in every jurisdiction.

Speaking with reference to the modification of the

doctrine at one time prevailing, that where the title is



in dispute between the parties, a preliminary injunc-^

tion will not issue to prevent threatened waste, and also

with reference to the conditions under which it will

now issue, Mr. Justice Field, in the case of Erhardt vs.

Boaro, 113 U. S. 537, says:

" The doctrine has been greatly modified in modern
" times, and it is now the common practice in cases
" where irremediable mischief is being done or threat-
" ened, going to the destruction of the substance of the
" estate, such as the extracting of ores from a mine, or
" the cutting down of timber, or the removal of coal,
" to issue an injunction, though the title to the premises
" be in litigation. The authority of the Court is exer-
" cised in such cases, through its preventive writ, to pre-
" serve the property from destruction pending legal
" proceedings for the determination of the title."

Thus it will be observed that in some cases the courts

will grant the relief prayed for here pending litigation,

notwithstanding the fact that the plaintiff's title is in

dispute, where it is shown that waste or destruction is

threatened. It cannot be denied that in the case at bar

the injury goes to the very substance of the estate. If

the trees and vegetation upon the complainant's land

may be taken or damaged with impunity, at the will

of the defendant, as well might it be argued that it may

take the very land itself. When a plaintiff's title is

proved and substantial injury is shown—and here this

is all admitted—a perfectly clear case for an injunc-

tion is made out. Defendant here can with no more

right denude the lands of complainant of the trees

growing thereon upon the theory that some other per-

son will suffer, than it could go upon mineral lands

of a private person and extract the ores therefrom un-
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der a promise or ofifer to pay for the same because

necessary to keep alive industries dependent upon the

operation of the c/e'ff/v<{ ant's works. In such a case

a private person could sue and obtain relief even

though his holding were small. Neither the ' aef<!*A}d

ant nor any other person could resist the claim. Such

a claim would be perfectly equitable.

Private property in this State "shall not be taken or

" damaged for a public use without compensation hav-

" ing been first made to or paid into Court for the

" owner." The bar of the constitution prohibits any

taking, or any damage whatever, until a regular and

complete hearing is had, and the value regularly ascer-

tained and paid. An order permitting a taking in any

form or damage of any kind is wholly void.

Steinhart vs. Superior Court, 137 Cal. 579.

An individual or corporation exercising a public use

in this State must first condemn and pay for private

property before taking or damaging the same.

It will be conceded that the defendant in this case

is not exercising a public use. Its rights are certainly

not as great as those of a corporation or individual in

charge of a public use. It is declared that if the use is

public, and one exercising the use is deliberately threat-

ening to take or damage private property without pur-

suing the one method mentioned in the Code of this

State—a condemnation proceeding—he will be en-

joined.

Robinson vs. Southern Cal. Ry. Co., 129 Cal. 11.
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Can it possibly be said that one not exercising the

public use, who is attempting to damage private prop-

erty for a private purpose, where the damage is irre-

parable, cannot be met with an injunction?

The case of Erhardt vs. Boaro, hereinbefore re-

ferred to, has been frequently cited with approval in

State courts.

" The law of to-day does not require that a person
" in plaintifif's situation should submit to the stripping
" of his timber land of its forest trees, and then attempt
" to make the loss good by an action for damages. The
" nature of the property involved and the inconveni-
" ence of suing for continuous trespasses as charged in

" this case, constitute a basis for equitable relief long
" recognized in this State under the statute governing
" the use of the writ of injunction."

Palmer vs. Crisle, 92 Mlo. Ap. 510, at page 513,

—citing many cases, including Erhardt vs.

Boaro, supra.

This is the principle underlying the decision of Hal-

leck vs. Mixer, 16 Cal. 579, and of Natoma Water &
Mining Co. vs. Clarkins, 14 Cal. 544, in which last

named case, the Cburt, through Chief Justice Field,

said, at page 552:

" In the present case no question is made as to the

" right of the plaintiffs to an injunction upon the un-

" denied allegations of the complaint. In our judg-
" ment the right to the preventive remedy was unques-
" tionable. The cutting, destroying, and removing, of

" growing timber on the premises in controversy con-
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" stituted, without other matter, sufficient ground for
" the issuance of the writ."

Judge Welborn, of the United States District Court

for the Southern District of California, in deciding a

case wherein the Government sought to enjoin a certain

trespass, to wit, the destruction of timber on its lands,

says:

" The demurring defendant urges that the bill does
" not state a case for equitable relief, for the reason
" that the mere cutting of growing trees is not such
" trespass as a court of equity will enjoin. In this I

" I cannot concur. Any injury to the inheritance or
" substance of the estate is irreparable. Growing trees

" are a part of the land whereon they grow, and their
" destruction is an injury to the substance of the estate."

U. S. vs. Gtiglard, 79 Fed. 21.

Many cases are cited from the Supreme Court of the

State of California, showing this to be the settled rule

within the jurisdiction of this State. The case of

Erhardt vs. Boaro, supra, is also cited.

A case of a like character to that of U. S. vs. Gug-

lard, 79 Fed. 21, above cited, is that of Northern Pac.

R. Co. vs. Hussey, 61 Fed. 231, decided by this (Ninth)

Circuit Court of Appeals. At page 235 of the opinion

in this case, speaking with reference to the destruc-

tion of timber upon lands in which the Company is in-

terested, the Court said:

" To cut down, destroy, or carry away the timber
" thereon is, therefore, essentially to destroy and take
" away the very substance of the estate. That an in-

" junction will be awarded, in behalf of one showing
" the necessary interest in the property, to prevent such
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" waste and destruction, is thoroughly settled."—citing

Erhardt vs. Boaro, supra.

Upon the right to an injunction in every case where

there is threatened a substantial and material destruc-

tion of the timber growing upon a person's land, the

case of Irwin vs. Davidson, 3 I red. Eq. 311, is fre-

quently cited. Upon this point this case is referred to

as a leading authority in Freer vs. Davis (W. Va.) 94

Am. St. Rep. 903.

The principle under discussion is stated with ex-

cellent clearness in the case of Irwin vs. Davidson,

supra, as follows:

" The general principle is, that a court of equity
" takes no jurisdiction in cases of mere trespass, not
" even by granting a temporary injunction. But it is

" admitted, that in cases of mines, timber and the like,

" when the trespass consists in acts by which the sub-
" stance of the estate is destroyed or carried off, there
" is an established exception, and that injunctions have
" been granted to restrain the continued commission of
" trespasses, upon the grounds that it is an injury of the
" nature of destructive waste and of irremediable mis-
" chief to the substance of the inheritance."

3 Ired. Eq. 317.

See also Freer vs. Davis, supra.

We are somewhat at a loss to understand the conten-

tion of appellant that the Government of the United

States cannot maintain this action because the nuisance

is a public one and plaintifif has not shown special in-

jury. As we pointed out in our former brief, scarcely

though deeming it necessary, while theoretically any
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citizen is affected by a public nuisance, still a person

must have some property right to enable him to main-

tain an action in Court; in other words, some property

right of his must be affected to enable him to say that

he suffers special injury. Appellant's contention, how-

ever, seems to be that if the public nuisance is very

large and affects a large number of people, one of them

affected cannot sue because he is not more affected than

others in the same neighborhood. The proposition

advanced by appellant is, we submit, so absurd that it

scarcely requires authorities to refute it.

This point was raised and decided in the case of the

County of Yuba vs. Kate Hayes Mining Company, 141

Cal. 360, in which the Court held that a county, as the

owner of property injured by the deposit of mining

debris in a tributary of the Yuba river, may maintain

an action to enjoin the deposit therein of such debris

by a mining company engaged in sluice-mining upon

such tributary. The public nuisance in such case is

also a private nuisance to the county, which it may en-

join.

Likewise in the case of Fisher vs. Zumwalt, 128 Cal.

493, it was held that a nuisance arising from noxious

gases emitted from the sour and putrid refuse of whey,

milk and debris permitted to accumulate and stand in

tanks by the defendant as the owner of a creamery, to

the detriment of the plaintiff as a near neighbor,

though also injurious to other neighbors more remote,

may be abated at suit of the plaintiff as being as to him

a private nuisance.
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It was also held in that case that although a nui-

sance may be public, that fact does not deprive an indi-

vidual of an action, if, as to him, the nuisance is pri-

vate, and obstructs the free use and enjoyment of his

private property. A nuisance, the effect of which ex-

tends to the dwellings or places of business of other

persons to such an extent as to render their occupancy

materially uncomfortable, is a private nuisance as to

each of them, for which each one thus injured may

have a private action, though there are many persons

thus affected, and the result will be to promote a multi-

tude of suits.

In the case just referred to, many cases are cited by

the Court upon the proposition thus declared. We
particularly call the attention of the Court to the case

of Story vs. Hammond, 4 Ohio, 377, quoted in Fisher

vs. Zumwalt, in which the Court, speaking of this de-

fense, said:

" The defense set up is entirely without foundation.
" If a man were to sally forth into the public streets of
" a town and commit an assault and battery upon every
" person he met, it would hardly be competent for him,
" in a suit by an individual for special damages, to set

" up as a defense that he had not only beat the plaintiff,

" but had also beat the whole town. Or, if a man was to

" poison a reservoir of water for the supply of a city,

" and thereby create a general sickness among the in-

'' habitants, it would not be seriously contended that

" the magnitude of the offense was a bar to a private

" action; or, in other words, that the defendant might
" exculpate himself by proving that he had not only
" poisoned the plaintiff, but had poisoned all the in-

" habitants of the city."
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See also Blanc vs. Klumpke, 29 Cal. 160;
Yolo County vs. Sacramento, 36 Gal. 195.

This doctrine is frequently applied in the cases of

streets and highways. Mr. High says, in Vol. i, High

on Injunctions, Sec. 816:

" The remedy by injunction is the most efficient

" means of preventing obstructions to public highways,
" and where the facts are easy of ascertainment and the
" rights resulting therefrom are free from doubt, the
" relief will be granted at the suit of a citizen having
" an immediate and special interest in the matter. And
" the owner of a lot abutting upon a street sustained
" such a special injury different from that sustained by
" the public, as to entitle him to maintain an action to

" restrain the unauthorized obstruction of the street in
" front of his premises. Upon similar grounds the
" owner of a farm abutting upon a highway is entitled
" to an injunction to prevent the obstruction of the
" highway and to maintain it in its original condition.
" So the obstruction of a highway which forms the only
" means of access to plaintiff's premises upon which he
" has erected expensive buildings for manufacturing
" purposes may be enjoined. So the erection of a fence
" across a traveled highway may be enjoined by the
" town authorities, the liability of the town for dam-
" ages for injuries sustained by such obstruction con-
" stituting a sufficient interest in the subject-matter to

" render the town a proper plaintiff in such case. And
" when the erection of a toll-gate in a highway will
" operate as a public nuisance, it may be restrained at
" the suit of an adjoining property owner who sus-
" tains a special injury. And the obstruction of a street,

" by building a house thereon, is a public nuisance
" which may be restrained by adjacent lot owners who
" suffer a special injury from the obstruction."

In the case of Woodruff vs. North Bloomfield Min-

ing Company, whether the plaintiff owned 125 acres of
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land, or a lot in Marysville, is entirely immaterial. He

was not the owner of all the land affected by the in-

jurious operations of the defendant, but was simply one

of a large number similarly situated. The fact, how-

ever, that he was a land owner, and received an injury

different from that sustained by a man living in San

Diego, who had a theoretical right to complain against

a public nuisance, enabled him to maintain a suit in a

court of equity to restrain the nuisance. According

to appellant's contention, if a certain act should injure

a great number of people, no one can bring either an

action for damages or a suit in equity to restrain, be-

cause, as appellant says, no one could show special in-

jury.

Although the nuisance is public in its character, it

is thoroughly settled that if the plaintiff suffers special

inconvenience and damage to his property, he may have

an injunction, although many others may be injured

in like manner.

S. F. Sav. Union vs. R. G. R. Petroleum Co.,

144 Cal. 134 (at pages 138-9).

In this last named case the doctrine announced by

the Supreme Court of the State of California in the

case of Blanc vs. Klumpke, 29 Cal. 159, is emphatically

approved, and it shows that that Supreme Court has

consistently held to the rule in illustration of which

the foregoing authorities are cited.
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The appellant has cited several authorities which it

claims support the doctrine that notwithstanding the

showing that material injury is threatened to the sub-

stance of the appellee's property, the appellee is not

entitled to an injunction because of the injury that the

appellant and the public will suffer.

A review of the authorities referred to will show the

Court that none of them sustains the doctrine con-

tended for by the appellant for a reversal of this case.

They in no manner overthrow the universal principle

that where substantial waste to the estate is threatened,

an injunction will be granted.

In the case of Amelia Milling Co. vs. Tennessee

Coal Co., 123 Fed. 811, it is merely held that where the

complaining party's title is doubtful, and the granting

of the injunction pendente lite would work a great in-

jury, the preliminary injunction will be denied.

This is also stated to be the rule as to the power of

the Court to grant a preliminary injunction at page

363, Vol. 16, 2nd Ed. of the American & English En-

cyclopedia of Law, but the doctrine is confined to the

power of the Court to grant a preliminary injunction

and is controlled by the principle announced in some

jurisdictions that where the right and title of plaintiff

are disputed the preliminary injunction should not issue.
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The case of Sellers vs. Parvis, 30 Fed. 166, is in no

manner against the appellee. It is merely to the effect

that a farmer whose trees are being injured by the

operation of a fertilizing plant cannot have a prelimi-

nary injunction where every fact upon which he claims

the right to a preliminary injunction is disputed and

denied.

In Mirkil vs. Morgan, 134 Pa. St. 155 (19 Atl. 628)

nothing whatever is held which affects this case in the

least. The plainti^ sought to enjoin the defendant

from permitting water to seep from the cellar of its

mill into the land of the plaintiff. The Court reviewed

the facts and found that the claim was wholly un-

founded.

The case of McCormick vs. Dist. of Columbia, 4

Mackey, 396 (54 Am. Rep. 285), is authority for one

proposition only, and that is that the owner of real

property cannot enjoin the maintenance of telephone

or telegraph poles where the allegations of his bill are

wholly insufficient to show special injury to his prop-

erty. We in no manner dispute this doctrine.

The case of Curtis vs. Winslow, 38 Vt. 690, holds

that a person owning real property cannot complain of

the use made of property adjacent thereto, which is

altogether reasonable. The plaintiff in that case sought

to enjoin the maintenance of a barn upon the property
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of the defendant in such a way as to interfere with the

use and enjoyment of the plaintiff's property. The

Court held that the use of the property upon which the

barn was constructed was reasonable, and that the plain-

tiff knew when he purchased his property that the barn

was to be built where it was finally constructed, and

that the loss or injury to the plaintiff by reason of the

maintenance of the barn was slight^ and that its re-

moval would be a great injury to the plaintiff.

In Thomas vs. Calhoun, 58 Miss. 80, the facts showed

that the plaintiff was seeking to enjoin the defendant

from maintaining a mill-dam, as a result of which the

plaintiff's land was overflowed. The Court found that

the injury to the plaintiff was very slight, and that by

maintaining a few levees, the whole injury could be

avoided.

The case of Jones vs. City of Newark, 11 N. J. Eq.

452, is to the effect that equity will not enjoin an illegal

assessment by a municipal corporation where the in-

junction will work great injury to many people and

the granting of the same can be of no practical benefit

to the plaintiff.

The Court, in Daniels vs. Keokuk Water Works, 61

Iowa, 549, uses language to the effect that it is a rule

m equity that where the public benefit arising from the

maintenance of an alleged nuisance greatly outweighs
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private or individual inconvenience and damages af-

ford adequate relief, the Court should not grant an in-

junction. The Court ruled in the case that the plain-

tiff suffered neither injury to health nor destruction to

property. The plaintiff was seeking to enjoin the oper-

ation of water works with which a city was supplied

with water, claiming injury from the smoke and soot

from the smoke stack of the works. An injunction was

granted in the case of the character of that granted

here. The defendant was required to desist from the

existing method of operating its works; it was required

to supply its smoke stack with a proper smoke con-

sumer. Upon compliance with this condition, it was

permitted to continue the operation of its works.

All that the case of Chartiers Block Coal Co. vs.

Mellon, 25 Atl. 597, holds, is that where one person has

sold the strata of coal beneath the surface of his land,

he retains the right to the oil and gas underneath the

coal, and the Court will not enjoin, at the instance of

the purchaser of the coal, the owner's boring through

the coal to reach the oil and gas.

The case of Atty. General vs. Nicholas, 16 Vesey

338, holds that to justify the granting of an injunction

for an injury alleged to be the darkening of ancient

windows, the injury must be shown to be substantial.

We do not dispute this doctrine at all, but in the case

at bar the injury is irreparable and substantial.
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The plaintiff in the case of English vs. Electric L.

and M. Co., lo So. Rep. 134, was held by the Court un-

der the facts to have failed to show that the operation

of a certain electric plant and the vibration and smoke

therefrom were not an incident usual to the legal use

of the defendant's property under all the facts of its

location within a large city. This is all that the case

determines.

Fesler vs. Brayton, 44 N. E. 37, is an authority to the

effect that an individual cannot enjoin a public election

because the law is unconstitutional where there is no

other valid law under which the election can be held.

This case has no bearing here whatever.

In the case of Goodal vs. Crofton, 33 Ohio St. 271, it

is declared that one cannot enjoin a lawful business

until his legal right is clearly made out, and that if his

legal right is clearly made out and the remedy at law

is adequate, no relief by injunction can be had. In the

case at bar there is no question of the legal right of com-

plainant.

In Dilworth's Appeal, 91 Pa. St. 247, the Court de-

clined to grant an injunction against the maintenance

of a storehouse for powder upon the ground that the

same was not wrongfully located. The Court in its

decision does state that the fact that the public

would be inconvenienced by the interference with its
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supply of powder was a matter for the consideration

of the Court. The ruling, however, is based upon the

fact first stated, that the powder house was properly

located.

In Richard's Appeal, 57 Pa. St. 105, it appeared that

the complainant owned a home and cotton factory near

iron works operated by the defendant, and an injunc-

tion was sought to prevent the operation of the iron

works on the ground of injury to the complainant's

home and the operation of his factory. The Court, in

the decision, makes the general statement that it may

properly consider the injury resulting to the public

from interfering with the operation of such works as

those of the defendant which are as a matter of com-

mon knowledge of great public good, but in consider-

ing all of the facts of the case, the Court determines

that the plaintifif can be entirely compensated in dam-

ages. The Court, at page 113 of said case, says:

" Where damages will compensate either the benefits
" derived or the loss suffered from a nuisance, equity
" will not interfere."

The case was not a case where the injury was irre-

parable, as in the case at bar. In fact, no one of the

authorities referred to by counsel is parallel in its facts

with the case at bar.

The Court will note at page 1 12 of this decision, the

feasibility of some process is considered that might
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ence would be inflicted upon the plaintiff. The Court

stated

:

" Nor are we shown by testimony or reliable tests of
" any kind, that the smoke produced in the puddling
" process can be consumed, as it undoubtedly may be
" in ordinary chimneys, or when produced in furnaces
" used to propel machinery."

In the case at bar, upon the testimony of men who

were both expert and experienced in the operation of

works of the character conducted by the appellant, the

Court has determined that a method may be employed

whereby the injury resulting from the escape of de-

structive fumes from the appellant's smelter can be

ameliorated.

The case from the Supreme Court of Michigan, Gil-

bert vs. Showerman, 23 Mich. 448, referred to by coun-

sel, is to the effect that a court of equity will not enjoin

the operation of a flour mill at the instance of one resi-

dent in the locality where the flour mill is situated

when the district is one devoted to the milling business.

Edwards vs. AUouez Mining Co., 38 Mich. 46, rules

that one who by way of speculation, and for the pur-

pose of a suit, buys land below a mill to which sand is

carried by the waters of a stream into which the same

is dumped in the operation of the mill, cannot enjoin

the operation of the mill.
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The case of Turner vs. Hart, 71 Mich. 128, holds

that where substantial injury to the plaintiff's land will

result from the acts complained of, remedy by injunc-

tion is proper.

In Owen vs. Phillips, 73 Ind. 284, the plaintiff, a

resident of a district wherein a flour mill was situated,

complained that the enjoyment of his property was

greatly lessened by the dust, dirt and smoke which

came from the mill, and that the value of his property

was greatly diminished. The Court reversed the judg-

ment of the lower Court on an erroneous construction

of the law as to what proof was essential on the part of

the plaintiff to entitle him to an injunction, explaining

that it was not necessary to show a diminution in value

of the property in view of all of the allegations of the

bill. This case and the cases from the Supreme Court of

Michigan last referred to, use language to the effect

that the Court in determining whether a party will be

granted an injunction, has a right to take into consider-

ation all the surrounding circumstances and to con-

sider the question as to whether great injury will be

suffered by the public. They, however, are not to the

effect that where a plaintiff shows a substantial in-

jury is threatened to real property in the nature of

waste, an injunction will not issue.

The case of Ballentine vs. Webb, 47 N. W. Rep. 485,

is somewhat like the four cases last cited. It was

claimed that the defendant's slaughter house was ex-
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ceedingly offensive and injurious to the rights of the

plaintiff. In this case, also, the Court notes the fact

that the slaughter house is located within a district

properly devoted to that purpose, and remarked that if

the same were properly kept, its maintenance would

not be enjoined. It further ruled that damages were

sufficient redress for all the injuries shown.

The North Carolina case of Barnes vs. Calhoun, 2

Iredales Eq. 201, uses the general statement that the

Court will consider the fact that the enterprise sought

to be enjoined is one of value to the public generally.

In denying the injunction in that case, the Court ruled

that the plaintiff was not without a remedy at law.

This is the old, narrow doctrine that no longer prevails

in modern equity jurisprudence.

In Hilton vs. Granville, i Cr. & Ph. 283, the injunc-

tion was refused because the legal right of the plaintiff

was not established. As pointed out, this is no longer

necessary to give equity jurisdiction.

The case of Davis vs. Sowell, 77 Ala, 262, relates

to the granting of a preliminary injunction, and states

that in coasidering whether a preliminary injunction

should be granted, the Court will consider the necessi-

ties of the case and the relative convenience and incon-

venience.



33

The case of McBryde vs. Sayre, 5 So. Rep. 791, has

no bearing whatever here.

In Daugherty vs. Kittanning Co., 35 Atl. nil, the

Court declined to issue a preliminary injunction to

prevent the manufacture of coke where the rights of

the parties had not been finally determined, and where

the granting of the same would result in great hardship

to the defendant.

In Keeling vs. Pittsburg R. R. Co., 54 Atl. 485, the

Company, under the authority of the City, was doing

certain work on a street, which it was claimed would

result in causing damage to the plaintiff's property.

The Company had spent a great deal of money in its

work. It was held that the plaintiff was guilty of

laches; that the threatened damages were not shown.

The corporation in the case of Columbus R. R. Co.

vs. Witherow, 3 So. Rep. 23, was one entitled to take

property under eminent domain. The plaintiff sought

to enjoin the construction of a railway in front of its

property. The injunction granted was dissolved upon

the deposit in Court of the damages that might be

allowed for the commission of the acts threatened.

The plaintiff in the case of Scandland vs. Howe, 24

N. J. Eq. 273, was held to have a complete legal

remedy and therefore was not entitled to an injunction.
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The Court further stated that a party guilty of laches

might not be entitled to an injunction.

In Fisk vs. Hartford, 40 Atl. 906, it is ruled by the

Court that where for thirty years a city had diverted

plaintiff's supply of water, it could not be enjoined

and its supply of water shut off which might be needed

for the use of its inhabitants for domestic purposes and

in putting out fires. It is a case in which laches

barred the right to an injunction.

In McCullough vs. Denver, 39 Fed. 307, the city

forcibly re-established a ditch over complainant's land

where it had been used for years to supply the city

with water. The Court ruled that the injury to plaintiff

was trifling in character and that there existed no

ground for injunction.

In Morris R. R. Co. vs. Pruden, 20 N. J. Eq. 530,

it was ruled that a party was not entitled to an injunc-

tion where the right to be secured was not substantial,

and where great loss would follow by reason of follow-

ing the same. The suit was brought upon the relation

of a party who had for twenty years acquiesced in the

use of the street by a railway, which use he sought to

enjoin.

In Society vs. Taylor, 12 N. J. Eq. 498, the right was

claimed to enjoin a company from supplying a city
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with water. The Court ruled that it would not grant

the injunction without notice where the right was not

clearly made out, and that in a case of this character

the Court was entitled to consider the quasi-public

character of the defendant.

In Riedman vs. Mount Morris El. Co. 67 N. Y.

Supp. 391, the facts were like those of English vs. Elec-

tric L. & M. Co., 10 So. Rep. 134, the Court ruling that

where property is situated in a city where manufactur-

ing works were located it is held subject to the right of

the person owning such manufacturing establishments

to use the same reasonably.

The only point determined in the case of Wees vs.

Coal & Iron Co., 46 S. E. 166, was that an individual

could not abate a public nuisance obstructing a way

where his property was not afifected, and where the

inconvenience in the use of the way suffered by him

was the same as the rest of the public.

In Rainey vs. Red River Ry. Co., 80 S. W. 95, the

Supreme Court of Texas holds that a railway company,

where necessary, may take property or damage the

same, in the exercise of the public use. It is clearly

pointed out that the railroad company under the statute

was in the exercise of the public use, and therefore en-

titled to condemn.

In the case of Hadcock vs. Cloverdale, 89 N. Y.,
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Suppl. 74, an injunction had already been granted

against the city for maintaining a nuisance. The city

was confronted with a difficult sanitary problem and

had been given certain time within which to comply

with the injunction. The Court held that it had a

right to consider the fact that an injunction had been

previously granted, and that under the facts it was

proper to allow the plaintif^f damages and not an in-

junction.

The Court further pointed out the fact that the

defendant's acts were not the sole and exclusive cause of

the injury complained of.

These are practically all of the cases referred to by

counsel in their briefs. They do not hold that where

injury to real property is substantial; that where waste

is threatened; that where the title of the plaintiflf is

unquestioned or admitted, an injunction will not be

granted.

The distinction between the case at bar and those

cases where no injury, or where but an exceedingly

trifling injury is shown, is apparent. If, after a full

showing that substantial injury and waste will result

to real property by the threatened acts of defendant,

an injunction will not be granted, there is no certainty

whatever in the rules of equity governing rhe rights of

a person to an injunction.

The distinction which exists between a case in which

the threatened injury will destroy the very substance

of the estate, or denude it of its timber, and a case in

which there is practically no injury whatever threat-
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ened, is well illustrated in the case of Crescent Mining

Company vs. Silver King Mining Co., 70 Am. St.

Rep. 810. The gist of the decision is contained in the

following syllabus:

"If one who owns valuable mining property and a

" water supply at a considerable distance therefrom,
" digs a trench and inserts a pipe line therein under
" the surface of u-orthless, uncultivated and unused
" land of another from his water supply to the mine,
" covering the trench with the material taken out, and
" not causing the landowner any damage except nom-
" inal, the latter is not entitled to an injunction restrain-

" ing the trespass, when it appears that to restrain the

" laying of the pipe would cause irreparable damage
" to the mine owner, and destroy a large industry -u-iV/z-

" out any benefit to the landowner. In such a case the
" remedy at law being adequate, the landowner must
" be required to resort to such remedy for the recovery
" of damages attending the trespass."

In the concluding portion of this decision, the case of

Richards vs. Dower, 64 Cal. 62, hereinbefore referred

to, is considered, but in no way disapproved. The

Court points out the fact that in that case it was shown

that the defendant was engaged in digging a tunnel

which actually removed a portion of the estate and was

a direct injury to the substance thereof.

It approves the case of Richards vs. Dower, supra,

and shows clearly that the principle upon which it rests

is entirely distinct from that upon which the decision is

based. Had the plaintiff been able to show either a

substantial injury; had he been able to show that the

land was not worthless; had he been able to show that

the damage was something more than nominal; had he



38

been able to show that the real property would be

wasted ; or had he been able to show that he would have

reaped some benefit from the injunction, the decision

of the Court would have been different.

The case goes as far as any case referred to by coun-

sel in their briefs upon the proposition that where the

damage is but trifling, an injunction will not be

granted. It is to be noted, moreover, that in this case

a strong dissenting opinion was written, it being pointed

out in the dissenting opinion that in the case of Rich-

ards vs. Dower, supra, the Court found that the tunnel,

the digging of which was enjoined, would not injuri-

ously affect the surface of the ground or injure the lot

in any way. The dissenting opinion held further that

the plaintiff had shown a right to an injunction to avoid

a multiplicity of suits, and the possibility of an ease-

ment attaching to his land through long use of the pipe

line.

E

As against the almost uniform decisions; as against

the principles laid down by the Supreme Court of Cali-

fornia, and by the Circuit Court of the United States

in the Woodruff case, and by the Supreme Court of the

United States and in England, there stands, perhaps,

one exception, that is the case cited in appellant's

brief in reply, Madison vs. Ducktown etc. Co., 83 S.

W. 658. The circumstances, however, in that case are

in no way similar to those in the case before the Court,

and even if they were, that case cannot be taken as an
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authority that may be safely followed. The Courts are

sometimes astute to find reasons why a thing should be

done or should not be done, but in the State of Cali-

fornia, with its large population and divergent inter-

ests, it certainly would be a strange doctrine that any

industry whatsoever might be carried on to the detri-

ment and injury of those in the neighborhood. If the

complainant is entitled to relief, he is entitled to full

relief, and it is no answer to him to say that where the

injury is of a constantly recurring nature, he may each

day or each month bring a suit for damages. In many,

if not in the majority of cases of this character, damages

are difficult, perhaps impossible to estimate. To say

therefore that the injured party must resort to an action

for damages, and must bring successive suits as suc-

cessive injurious acts occur, and may not obtain an in-

junction to preserve its property from injury, is to deny

defendant all relief whatsoever.

There is one other point, perhaps, that may require

a moment's attention, and that is the contention of de-

fendant that it is willing to buy the land of the com-

plainant. The defendant endeavors to distinguish the

case at bar from the case of Woodrufif vs. North Bloom-

field Co., supra, by saying in its answer that it offers to

buy the land of complainant. This ofifer, however, is

absolutely valueless, because the Government can only

sell its land in a certain way and under certain restric-

tions. Even if the Government desired to accept the
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offer of defendant, it could not lawfully do so, but if

the Government were a private landowner, it certainly

cannot be that a man has a right to injure his neighbor's

property, and then when brought into Court, say he is

willing to buy his neighbor's property. No man can be

made to sell against his will except to someone exercis-

ing a public use, for in that case the interest of the pub-

lic is greater than that of the individual.

While it may be highly commendable on defendant's

part to admit its wrong and to be willing to pay dam-

ages or to buy the complainant's property altogether,

still plaintiff is entitled to the relief that it seeks, that is,

to be altogether free from the injury, and to maintain,

and enjoy as long as it desires, its own property, and to

sell it unimpaired to another. Certainly the property

of the plaintiff is just as sacred as the property of the

defendant, and the defendant would seriously oppose

any forced sale of its property for any use whatever.

SUMMARY.

The elements constituting the cause of action of the

complainant are:

(First). It is the owner of a large tract of land sit-

uated in the vicinity of the works of the defendant. It

is only one, it is true, of a large number of owners

similarly situated, but as it is an owner and sustains

damages distinct from those suffered by the general

public, it has a right to maintain a suit for redress of

its grievances.
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(Second). The defendant, in the operation of its

plant, does injury to the property of the complainant.

The injury consists (a) in waste, in that trees and shrub-

bery on the land of complainant are destroyed; (b) in

the commission of a nuisance as distinct from waste, in

that noxious vapors generated by acts of the defendant

are diffused through the atmosphere, not only injuring

and destroying trees and shrubbery, but also destroying

the market value of complainant's land, and making it

unfit for habitation.

(Third). The injury is not slight nor trivial. The

injury to the complainant alone is substantial. It also

appears from the evidence that a large section of coun-

try is injuriously afifected by the operations of the de-

fendant, and that if the defendant be allowed to con-

tinue its operations, the land of plaintiff and many

others in that vicinity will be rendered valueless.

(Fourth). The defendant admits the commssion of

the acts above described, and boldly proclaims its in-

tention to continue them in the future. It says that

were it to preserve the plaintiff and other property

owners free from injury, the cost would be so great as

to deprive it of its profit. In this connection it also

claims that it cannot adopt appliances that will pre-

vent the injury.

(Fifth). The plaintiff is not a public corporation,

nor is it conducting a public utility, but it is engaged

in private business purely for private profit.

(Sixth). The defendant offers no excuse for the

injuries committed by it save that it has a large amount
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of money invested in its plant, and that its investment

is larger than that of plaintiff, and also it expresses its

willingness to buy plaintiff's land.

(Seventh). Under the above circumstances, it is

conceded, as we understand, that the plaintiff has a

cause of action, and is entitled to redress. It is claimed,

however, by defendant that its only redress is by an

action to recover damages.

(Eighth). The only question, therefore, before the

Court for solution is: Is the complainant entitled to

secure an injunction to prevent the acts complained of

constantly recurring, and which, if not enjoined, will

continue indefinitely in the future, the result of which

has been and will be injury to complainant's property?

We submit that under the authorities cited by us in

our former brief, and, in fact, by the uniform course of

equity, the complainant's rights are entitled to protec-

tion. It has the right to insist that the defendant shall

not injure its property, and that while it has a right to

use its own property, it cannot use such property so as

to cause the complainant damage, and that, if the

Court should announce the principle that where it is

admitted that complainant's investment is large, but

where it is claimed the investment of the defendant is

larger, and that therefore complainant should be de-

prived of all relief, a dangerous innovation would be

made.

We contend that complainant is entitled under the

facts and law to an absolute injunction, and it is sub-

mitted that the Court below has been more than fair
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to defendant in giving it every possible opportunity

to secure a modification of the injunction at such time

as it is ready altogether to prevent or at least minimize

the evils complained of.

It is respectfully submitted that the decree of the

lower Court should be affirmed.

RoBT. T. Devlin,

United States Attorney.
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In the Circuit CouH of the United States, Ninth Circuity

•for the District of Oregon.

UNITED STATES OF AMERICA,
i

Complainant and Appellant,.

\ No. 2663.

OREiGON AND CALIFORNIA RAIL-

ROAD COMPANY,
Defendant and Appellee.

Citation.

To the Oregon and California Railroad Company, Greet-

ing:

The United States of America, complainant herein,

having on this date been gTanted an order of appeal to

the United States Circuit Court of Appeals for the Ninth

Circuit, from the decree entered December 12, 1904, in

suit No. 2663, in the Circuit Court of the United States

for the District of Oregon, wherein the United States

of America is complainant, and the Oregon and Cal-

ifornia Railroad Company is defendant:

You are hereby cited and admonished to be and ap-

pear before the United States Circuit Court of Appeals

for the Ninth Circuit, at San Francisco, California, with-
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in thirty days from the date hereof, to show cause, if any

there be, why the said decree should not be corrected,

and speedy justice should not be done to the parties in

that behalf.

Given under my hand at San Francisco, California, on

May 31st, 1905.

WM. B. GILBERT,

Judge.

Due service admitted on June 2, 1905.

WM. D. FENTON,

Of Attorneys for Defendant.

[Endorsed]: No. 2663. In the Circuit Court of the

United States, Ninth Circuit, for the District of Oregon.

United States of America, Complainant and Appellant,

vs. Oregon and California Railroad Co., Defendant and

Appellee. Citation. United States Circuit Court. Filed

June 2, 1905. J. A. Sladen, Clerk District of Oregon.

In the Gircuit Court of the United States for the District of

Oregon.

October Term, 1900.

Caption.

Be it remembered, that on the 27th day of February,

1901, there was duly filed in the Circuit Court of the

United States, for the District of Oregon, a bill of

complaint, in words and figures as follows, to wit:
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In the Circuit Court of the United States for the District of

Oregon.

IN EQUITY.

THE UNITED STATES OF AMERICA,

'

Complainant,

vs.

THE OREOON AND CALIFORNIA
(

RAILROAD COMPANY,
|

Defendant, y

Bill of Complaint.

To the Honorable Judges of the Circuit Court of the

Unit^ States, for the District of Oregon, Sitting in

Equity;

The United States of America by John W. Griggs, its

attorney general, brings this its bill of complaint against

the Oregon and California Railroad Company, a cor-

poration, organized under and by virtue of the laws of

the State of Oregon, and a citizen of said State and Dis-

trict, and complaining says:

I.

That the Congress of the United States by an act

entitled "An Act granting lands to aid in the construc-

tion of a railroad and telegraph line from the Central

Pacific Railroad in California, to Portland, Oregon,'' ap-

proved July 25th, 1866, authorized such company, or-

ganized under the laws of Oregon, as the legislature of

said state should thereafter designate, to construct a
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railroad and telegraph line within the State of Oregon,

beginning at the city of Portland, and running thence

through the Willamette, Umpqua, and Rogue River

Valley's to the southern boundary of Oregon, there to

connect with another railroad authorized in said act to

be built in the State of California, and granted to said

Oregon Company every alternate section of public lands

of the United States, not mineral, designated by odd

numbers to the amount of twenty alternate sections per

mile, ten on each side of said railroad; and when any

of said alternate sections, or parts of sections, should be

found to have been granted, sold, reserved, occupied by

homestead settlers, pre-empted, or otherwise disposed

of, other lands designated as aforesaid should be sel-

ected by said company in lieu thereof under the direc-

tion of the Secretary of the Interior, in alternate sec-

tions designated by odd numbers as aforesaid, nearest

to and not more than ten miles beyond the limits of said

first-named alternate sections; and as soon as the said

company should file in the office of the Secretary of the

Interior a map of survey of said railroad, or any portion

thereof not less than sixty continuous miles from either

terminus, the Secretary of the Interior should withdraw

from sale public lands therein granted on each side of

said railroad so far as located, and within the limits

above specified. And your orator would further show

that by joint resolution, adopted October 20th, 1866, of

the legislature of the State of Oregon, the Oregon Cen-

tral Railroad Company was designated, in accordance

with the said last-mentioned act of Congress, as capable
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of receiving and undertaking the privileges, franchises,

grants and duties above set forth, and did become the

corporation entitled to all the benefits and subject to

all the obligations of said act of Congress, and that on

or about April 4th, 1870, the said Oregon and California

Railroad Company, a corporation duly organized and

existing under the laws of the State of Oregon, became

the successor and assign of the said Oregon Central

Railroad Company.

II.

And your orator would further show unto your Honors

that on the 26th day of March, 1870, the ofiicers of the

Oregon and California Railroad Company definitely

fixed the line of the first sixty miles of said road author-

ized by said act of OongTess, and filed a plat thereof in

the office of the Commissioner of the General Land Of-

fice, and presented the same to the then Secretary of

the Interior, showing, among other things, a route along

the line authorized by said act of Congress, approved

July 25, 1866, and the following described, among other

lands in the State of Oregon, were odd numbered sec-

tions, or paj-ts of sections of land, not mineral, within

the place limits of said proposed line of railroad as des-

ignated by said map, viz.:

The E. i of the S. W. i, and the W. i of the S. E. i of

Sec. 21, T. 1, S. R. 3 E. of the Willamette Meridian.

III.

And your orator would further show unto your Honors,

that on the 3d day of March, 1865, Michael Kelly was a

duly qualified entryman, under the homestead laAvs of
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the United States; that on the said 3d day of March, •

1865, he duly filed at the land office at Oregon City,

Oregon, his homestead entry No. 256, for the E. I of the

S. W. i, and the W. | of the S. E. I of Sec. 21 T. 1, S. R.

3 E. of the Willamette Meridian, with a bona fide intent

then and there to acquire title thereto under the home-

stead laws of the United States; that said lands were

then and there public lands of the United States and

subject to entry under the homestead laws thereof; that

said filing was made prior to the date of the grant to

defendant's predecessor of July 25th, 1866; that said

lands were within the primary limits of said grant, but

no title to said lands passed to defendant by the terms

of the said grant to defendant's predecessor.

And your orator would further show unto your Honors

that on the 18th day of June, 1877, the President of the

United States, without knowledge of the adverse claim

of Michael Kelly, issued to defendant, the Oregon and

California Railroad Company, a patent to said lands.

But your orator avers that the ministerial officers of

the United States acted mistakenly, erroneously, and

contrary to law in issuing said patent for the lands

described herein under the facts as stated herein, and so

your orator avers that said patent to said land is void

and should be so declared, but that the defendant com-

pany still claims title to said lands under said patent

and withholds said lands from your orator.

IV.

And your orator would further show unto your

Honors, that the Congress of the United States by an



The Orefjon and Californki Railroad Company. 7

act entitled "An act to provide for the adjustment of

land grants made by CongTess to aid in the construction

of railroads, and for the forfeiture of unearned lands,

and for other purposes,'' approved March 3d, 1887,

directed and authorized the Secretary of the Interior

to adjust all gTants theretofore unadjusted, and if it

should appear that any lands had been erroneously

patented to any railroad company to make demand for

relinquishment, or reconveyance, that if said company

should refuse to reconvey within ninety days, then it

should be the duty of the Attorney General to commence

and prosecute in the proper Court the necessary pro-

ceedings to cancel such patents and restore title to the

United States. And your orator avers that on the 17th

day of April, 1900, the total grant of lands in the State

of Oregon under said grant of July 25th, 1866, to said

Oregon Central Railroad Company to the rights of which

the said Oregon and California Railroad Company had

succeeded as aforesaid, was unadjusted, and the Sec-

retary of the Interior regarding said patents to the

above-described lands as erroneously issued did on said

date make demand on said railroad company by letter

addressed to William H. Mills, general land agent of the

Oregon and California Railroad Company, controlling

the grant for said Oregon and California Railroad Com-

pany for reconveyance of said above-described lands

within ninety days from the date of the receipt of said

letter, and your orator avers that said demand has been

refused, and that said company has refused and still

refuses to so reconvey said lands.
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V.

And your orator would further show unto your Honors,

that on account of the complexity of the matters to be

inquired into, and as your orator is entirely remediless

according- to the strictest rules of the common law, and

for the purpose of avoiding a multiplicity of suits, your

orator brings this suit into this court where matters

of this kind are properly cognizable and relievable.

And your orator prays that the patent heretofore is-

sued, to the defendant to the E. ^ of the S, W. i, and the

W. i of the S. E. i of Sec. 21, T. 1, S. R. 3 E of th«

Willamette Meridian be canceled, annulled and set

aside, and that our orat<H* shall have such other and

further relief as the case may require, and as shall seem

meet to the Court, and a« shall b^ agreeable to eqtiity

and good conscience.

And may it please jowr Honors to grant unto ycmr

aside, and that yur orator shall have svtch other and

California Railroad Company commanding it to appear

and answer unto this bill of complaint, but not under

oath (answer under oath being hereby expressly waived,

and to abide and perform such order and decree in the

premises as to the Court shall seem meet and be required

by the principles of equity and good conscience.

JOHN W. GRIGGS,

Attorney General of the United States.

JOHN H. HALL,

United States Attorney for Oregon.

Filed February 21, 1901. J. A. Sladen, Clerk United

States Circuit Court, District of Oregon.
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And afterwards, to wit, on the 28th day of March, 1901,

there was duly filed in said court, a praecipe for the

appearance of defendant, in words and figures as

follows, to wit:

Circuit Court of the United States, District of Oregon,.

IN EQUITY.

UNITEI> STATES OF AMERICA,

Complainant,

vs.

Case No. 2663.

OREGON AND CALIFORNIA RAIL-

ROAD COMPANY,

Defendant.
/

Praecipe for Appearance of Defendant.

The clerk of the Circuit Court of tlie United States

for the District of Oregon, will please enter appearance

of the defendant Oregon and California Railroad Com-

pany, in the above-entitled action by

WM. D. FENTON, and

WM. SINGER, Jr.,

Attorneys for the Defendant.

WM. P. HERRIN,

Counsel for the Defendant.

Filed and entered March 28, 1901. J. A. Sladen, OJerk

United States Circuit Court, District of Oregon.
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And afterwards, to wit, on the 28th day of March, 1901,

there was duly filed in said court a stipulation ex-

tending time to plead, in words and figures as fol-

lows, to wit:

Circuit Court of the United States, District of Oregon.

IN EIQUITY.

UMTED STATES OF AMEKIOA,

Complainant,

vs.

No. 2663.

OREOON AND OALIFORNIA RAIL-

ROAD COMPANY,

Defendant.

Stipulation Extending Time to Plead.

It is stipulated that the defendant may have until

June 3d, 1901, to file its plea, demurrer or answer to the

complainant's bill, in the above-entitled case; and the

clerk of the said court will please procure and enter a

proper order, accordingly.

JOHN H. HALL,

United States Attorney for Oregon.

WM. D. FENTON,

Of Attorneys for Defendant.

:Piled March 28, 1901. J. A. Sladen, Oerk United

States Circuit Court, District of Oregon.
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And afterwards, to wit, on the 29th day of May, 1901,

there was duly filed in said court, a stipulation ex-

tending time to plead, in words and figures as fol-

lows, to wit:

Circuit Court of the United States, District of Oregon.

IN EQUITY.

UNITED STATES OF AMERICA,

Complainant,

vs.

No. 2663.

OREGON AND CALIFORNIA RAIL-^

ROAD COMPANY,
Defendant.

Stipulatfon Extendmg Time to Plead.

It is stipulated that the defendant may have until

July 1st, 1901, to file its plea, demurrer or answer to the

complainant's bill, in the above-entitled case; and the

clerk of the said court will please procure and enter a

proper order accordingly.

JOHN H. HALL,

United States Attorney for Oregon.

WM. D. PENTON,
Of Attorneys for Defendant.

Filed May 29, 1901. J. A. Sladen, Clerk United

States Circuit Court, District of Oregon.
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And afterwards, to wit, on Friday, the 31st day of May,

1901, the same being the 46th judicial day of the

regular April term of said Court—Present, the Hon-

orable CHARLES B. BELLINGER, United States

District Judge presiding—the following proceed-

ings were had in said cause, to wit:

In the Circuit Court of the United States, for tlie District

of Oregon.

THE UNITED STATES

vs.

THE OREGON AND CALIFORNIA

RAILROAD COMPANY.

No. 2663.
^May 31, 1901,

Order Allowing Time to Plead.

Now, at this day, comes the plaintiff herein by Mr.

John H. Hall, United States Attorney and the defend-

ant by Mr. R. A. Leiter, of counsel, and thereupon, on

motion of said plaintiff, and upon stipulation of the par-

ties hereto filed herein, it is ordered that said defendant

be, and it is hereby, allowed until Monday, July 1st,

1901, in which to file its answer or otherwise plead,

herein.
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And afterwards to wit, ou the 2otb day of June, 1901,

there was duly filed in said court a stipulation ex-

tending time to plead, in words and figures as fol-

lows, to wit:

Circuit Court of the United Stutes, District of Oregon.

IN EQUITY.

UNITED STATES OF AMERICA,

Complainant,

vs.

No. 2663.

OREGON AND CALIFORNIA RAIL-i

ROAD COMPANY,
|

Defendant./

Stipulation Extending Time to Plead.

It is stipulated that the defendant may have until

August 5th, 1901, to file its plea, demurrer or answer to

the complainant's bill in the above-entitled case; and

the clerk of the said court will please procure and enter

a proper order accordingly.

JOHN H. HALL,

Ignited States Attorney for Oregon.

Filed June 25, 1901. J. A. Sladen, Clerk United

States Circuit Court, District of Oregon.
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And afterwards, to wit, on the 5th day of August, 1901,

there was duly filed in said court an answer in

words and figures as follows, to wit:

United States Circuit Court District of Oregon.

IN EQUITY.

UNITED STATES OF AMERICA, \

Complainant, 1

vs. ,'

Case No. 2663.

OREGON AND CALIFORNIA RAIL-f

ROAD COMPANY,
Defendant.

Answer.

The answer of the defendant, Oregon and California

Railroad Company, to the complainant's bill of com-

plaint herein.

The defendant, Oregon and California Railroad Com-

pany, now and at all times saving to itself all and all

manner of benefit or advantage of exception or other-

wise that can or may be had or taken to the many er-

rors, uncertainties or imperfections in the said bill of

complaint, for answer thereto, or to so much thereof as

the defendant is advised it is material or necesssary for

it to make answer to, answering:
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Sub. I.
'

Par. 1. The defendant admits, and alleges, that the

Congress of the United States, by an act entitled "An

Act granting lands to aid in the construction of a rail-

road and telegraph line from the Central Pacific Rail-

road in California, to Portland, in Oregon," approved on

July 25th, 1866, authorized and empowered such com-

pany organized under the laws of Oregon as the legisla-

ture of said State should thereafter designate, to con-

struct a railroad and telegraph line within the State of

Oregon, beginning at the city of Portland, in Oregon,

and running thence southerly, through the Willamette,

Umpqua and Kogue River valleys to the southern

boundary of Oregon, where the same should connect

with another railroad which the said act authorized to

be constructed in the State of California. That the

said act also granted unto such Oregon company its

successors and assigns, every alternate section of pub-

lic land, not mineral, designated by odd numbers, to

the amount of twenty alternate sections per mile (ten

on each side) of said railroad line; and provided that

when any of said alternate sections or part^ of sections

should be found to have been granted, sold, reserved,

occupied by homestead settlers, pre-empted or other-

wise disposed of, other lands designated as aforesaid

should be selected by said company in lieu thereof, un-

der the direction of the Secretary of the Interior, in

alternate sections designated by odd numbers as afore-

said, nearest to and not more than ten miles 'beyond the
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limits of said first named alternate sections. And the

said act further provided, that as soon as the said com-

pany should file in the office of the Secretary of the In-

terior a map of the survey of said railroad, or any por-

tion thereof not less than sixty continuous miles from

either terminus, the Secretary of the Interior should

withdraw from said sale the public land by the said act

granted, on each side of the railroad so far as located;

and that whenever the said company had twenty or

more consecutive miles of any portion of the said rail-

road ready for the service contemplated, the President

of the United States should appoint three commission-

ers to examine the same, and if it should appear that

twenty consecutive miles of railroad had been com-

pleted and equipped in all respects as required, the said

commissioners should so report under oath to the Pres-

ident of the United States, and thereupon patents

should issue to the said company for the lauds granted,

to the extent of and coterminous with the completed sec-

tion of said railroad.

Par. 2. The defendant admits, and alleges, that the

Oregon C'entral Railroad Company is, and ever since

April 22d, 1867, has been, a corporation duly organized

and existing under the laws of the State of Oregon.

That the Legislature of the State of Oregon by Joint

Resolution entitled ^'Senate Joint Resolution No. 16> Re-

lating to the railroad Land Grant from the Central Pa-

cific Railroad in California, to Portland, Oregon,

adopted March 20th, 1868, duly designated the said



The Oregon and Californ'm Railroad Company. 17

Oregon Central Railroad Company as the railroad com-

pany entitled to receive the lands granted in Oregon,

and the benefits and privileges conferred, by the said

act of July 25th, 1866.

Par. 3. The defendant admits, and alleges, that it is.

and ever since March 17th, 1870, has been, a corporation

duly organized and existing under the laws of the State

of Oregon; and admits and avers that on April 4th,

1870. it became, ever since has been and now is, the

successor and assignee of the Oregon Central Railroad

Company, and entitled to all the privileges, benefits and

grants, in Oregon, provided by the said act of July 25th.

1866.

Par. 4. The defendant alleges that during the year

1869, and within the time allowed by the act of Con-

gress, approved April 10th 1869, entitled "An act to

amend an act entitled 'An act granting lands to aid in

the construction of a railroad and telegraph line from

the Central Pacific Railroad in California, to Portland,

in Oregon,' approved July twenty-five, eighteen hundred

and sixty-six," the said Oregon Central Railroad Com-

pany duly filed in the department of the interior its as-

sent to the said act of Congress of July 25th, 1866.

Par. 5. The defendant alleges that on October 25th,

1869, the said Oregon Central Railroad Company filed

in the office of the Secretary of the Interior, and on Jan-

uary 29th, 1870, the Secretary of the Interior accepted

and approved, a map of the definite location and survey

of the first section of the railroad in Oregon provided
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for bv the said act of July 25tli, 1866, which section of

railroad extended from Portland to a point at or near

Jefferson, and comprised not less than sixty continuous

miles from the northern terminus thereof.

Par. 6. The defendant alleges, that on March 2'6th,

1870, it (this defendant) filed in the office of the Secre-

tary of the Interior, and the Secretary of the Interior

on that day duly accepted and approved, a map of the

definite location and surrev of the second section of the

railroad in Oregon provided for by the said act of July

25th, 1866, which section of railroad extended from the

said point at or near Jefferson, to a point near the

southeast corner of section 35, in township 27 south,

range 6 east, Willamette meridian, and comprised not

less than one hundred and twenty continuous miles of

railroad from Jefferson; that on January 7th, 1871, it

(this defendant) filed in the office of the Secretary of the

Interior, and the Secretary of the Interior on that day

duly accepted and approved, a map of the definite loca-

tion and survey of the third section of the railroad in

Oregon provided for by t'^" s^id Act of July 25th, 1866,

which section of railroad extended from the said point

near the southeast corner of section 35, in township 27

south, range 6 west, to section 30, in township 30 south,

range 5 west; that on April 6th, 1882, it (this defendant)

filed in the office of the Secretary of the Interior, and

the Secretary of the Interior on that day duly accepted

and approved, an amended map of the definite location

and survey of the said third section of railroad, which

amended line of railroad extended from a point in sec^
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tion 28, township 29 south, range 5 west, to Station 1320+

50 in section 6, township 30 south, range 5 west; that on

April 6th, 1882, it (this defendant) filed in the office of

the Secretary of the Interior, and the Secretary of the

Interior on that day duly accepted and approved, a map

of the definite location and survey of the fourth section

of the railroad in Oregon provided for by the said act

of July 25th, 1866, which section of railroad extended

from the said Station 1320+50 in section 6, township 30

south, range 5 west, to station 2376+50 in township 31

south, range 7 west; that on July 27th, 1882, it (this de-

fendant) filed in the office of the Secretary of the Inter-

ior, and the Secretary of the Interior on that day duly

accepted and approved, a map of the definite location

and survey of thr fifth section of the railroad in Ore-

gon provided for by the said Act of July 25th, 1806,

which section of railroad extended from the said Sta-

tion 2376+50 in township 31 south, range 7 west, to a

point in section 33, township 31 south, range 6 west;

that in June 6th, 1883, it (this defendant) filed in the

office of the Secretary of the Interior, and the Secretary

of the Interior on that day duly accepted and approved,

a map of the definite location and survey of the sixth

section of the railroad in Oregon provided for by the

said Act of July 25th, 1866, which section of railroad

extended from the said point in section 33, township 34

south, range 6 west, to a point in section 21, township

36 south, range 3 west; that on July 3d, 1883, it (this

defendant) filed in tlie office of the Secretary of the In-

terior and the Secretary of the Interior duly accepted,
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and approved, a map of the definite location and survey

of the seventh section of the raih'oad in Oregon provided

for by the said act of July 25th, 1866, which section of

railroad extended from the said point in section 21,

township 36 south, range 3 west, to the south line of

section 32, township 37 south, range 1 west; that on

September 6th, 1883, it (this defendant), filed in the

oflSce of the Secretary of the Interior, and the Secretary

of the Interior on that day duly accepted and approved,

a map of the definite location and survey of the eighth

section of the railroad in Oregon provided for by the

said act of July 25th, 1866, which section of railroad ex-

tended from the south line of section 32, township 37

south, range 1 west, to the east line of section 25, town-

ship 39 south, range 1 east; that on August 2d, 1883, it

(this defendant) filed in the office of the Secretary of the

Interior, and the Secretary of the Interior on that day

duly accepted and approved, a man of the definite loca-

tion and survey of the ninth section of the railroad in

Oregon provided for by the said act of July 25th, 1866,

which section of railroad extended from the said point

on the east line of section 25, township 39 south, range

1 east, to the north line of section 30, township 40 south,

range 3 east; and that on August 20th, 1884, it (this

defendant) filed in the office of the Secretary of the In-

terior, and the Secretary of the Interior, on that day

duly accepted and approved, a map of the definite loca-

tion and survey of the tenth section of the railroad in

Oregon provided for by the said act of July 25th, 1866,

which section of railroad extended from the said point
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on the north line of section 30, township 40 south, range

2 east, to the southern line of the State of Oregon, in

section 13, township 11 south, range 1 east.

Par. 7. The defendant alleges, that the Commissioner

of the General Land Office under direction of the Sec-

retary of the Interior, withdrew all odd-numbered sec-

tions of land within thirty miles on each side of the line

of railroad shown on the map set forth and described

in 'Tar. 6 " hereof, from sale or location, pre-emption

or homestead entry, on the following dates: Opposite,

and coterminous with, the said first section of railroad,

on January 31st, 1870; opposite and coterminous with,

the said second section of railroad, on April 7th, 1870;

opposite, and coterminous with, the said third section

of railroad, on March 31st, 1871; opposite, and coter-

minous with, the said amended section of railroad, on

July 5th, 1883; opposite, and coterminous with, the said

fourth section of railroad, on July 5th, 1883; opposite,

and coterminous with, the said fourth section of rail-

road on July 5th, 1883; opposite, and coterminous

with, the said sixth section of railroad on July 5th, 1883;

opposite and coterminous with the said seventh sec-

tion of railroad, on September 3d, 1883; opposite

and coterminous with, the said eighth section of rail-

road, on October 27th, 1883; opposite, and cotermin-

ous with, the said ninth section of railroad, on

October 27th, 1883; and opposite, and coterminous

with, the said tenth section of railroad, on December

19th, 1884. And the defendant alleges that the said

withdrawals by the Commissioner have, each and all,
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remained in full force and effect from the date thereof

continuously to and includinj? the present time, except

in so far as, if at all, they have been affected by an or-

der of the Secretary of the Interior, made on August

15th, 1§87, declaring said withdrawals revoked as to the

odd-numbered sections within the indemnity limits of

the grant made 'by the said act of July 25th, 1866.

Par. 8. The defendant alleges that the entire rail-

road contemplated and provided for by the said act of

July 25, 1866, along the line shown on the maps set forth

and described in "Par. 6" hereof, was constructed in

several sections and fully equipped in all respects as

required by the said act of July 25th, 1866, hy the said

Oregon Central Kailroad Company and this defendant;

and Commissioners, duly appointed by the President of

the United States for that purpose, duly examined the

said railroad as completed and equipped in the several

sections aforesaid, and duly reported to the President

of the United States, under oath, that each of said sec-

tions of railroad had been completed and equipped in all

respects as required by the said act of Congress, and

that the same was and were ready for the service con-

templated by the said act; which reports were duly ac-

cepted and approved by the President of the United

States. The said reports were so made, accepted and

approved on the following dates: The first twenty miles,

commencing at Portland, report made on December 31st,

1869, accepted and approved on January 29th, 1870;

the second twenty miles, report made on July 5th, 1870,

accepted and approved on February 28th, 1871; third



The Oregon ami California Railroad Company. 23

twent}^ miles and fourth twenty miles, report made on

December 10th, 1870, accepted and approved on Feb-

ruary 28th, 1871; fifth twenty miles, report made on

August 11th, 1871, accepted and approved on March

11th, 1872; sixth twenty miles, report made on January

13th, 1872, accepted and approved on March 11th, 1872;

seventh, eighth, and ninth sections, including the last

seventy-eight miles of the said railroad from Portland

to Roseburg, report made on July 10th, 1878, accepted

and approved on July 11th, 1878; from Roseburg to the

south boundaj'y line of Oregon, in several sections, re-

ports made and approved as the railroad was completed

and examined in sections, during the years 1878 to 1889.

Sub. II.

Par. 9. The defendant admits that the first sixty

miles of its raik'oad was definitely fixed and a plat

thereof duly filed, but denies that the date thereof was

or is March 26th, 1870, as alleged in the bill of complaint

herein, and alleges that the true particulars in this be-

half are as set forth in Sub. I, Par. 5, of this answer; and

the defendant admits that all the lands described in

subdivision II of the bill of complaint herein, are odd-

numbered sections, or parts of odd-numbered sections,

of laud, not mineral, within the primary limits of tne

land grant made by the said act of July 25th, 1866.

Sub. III.

Pai*. 10. The defendant alleges that the true facts

and particulars respecting the matters and things set

forth in subdivision III of the bill of complaint herein,
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are as follows: On March 3d, 1865, one Michael Kelly

filed in the Oregon OitT land oflBce, his homestead claim

No. 256, for the land described in the said bill, and on

November 21st, 1867, he (Michael Kelley) filed in the

said land office his relinquishment unto the United

States of the said land and homestead claim; and de-

fendant alleges, on information and belief, that the said

Keller did not occupy the said land as a homestead

settler at any time. The defendant denies that no title

to said land passed by the grant made by the said act of

July 25th, 1866; and alleges that the said land at all

times comprised a part and portion of the lands granted

by that act.

Par. 11. The defendant admits that on June 18th,

1877, the proper officers of the United States issued to

it (defendant) a patent for the said land. But the de-

fendant denies that the ministerial officers of the United

States acted mistakenly, erroneously or contrary to law,

in issuing the said patent; denies that the said patent

is void, or should be so declared; alleges that the said

patent was duly and properly issued, and is valid; and

admits that it (defendant) and its grantees hereinafter

named, claim title to the said land under the said patent

and grant.

Par. 12. The defendant says it has no knowledge

or information as to the matters and things set forth

in subdivision III of the bill of complaint herein, not

admitted, denied or alleged in the two next preceding

paragraphs of this answer, and on that ground denies
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that any of such matters and things, as set forth in the

said bill, are in any wise true.

Sub. IV.

Par. 13. The defendant alleges that, including all

the lands described in the bill of complaint herein, it

(defendant) has not received the full quantity of land

provided in the grant made by the said act of July 25th,

1866.

Sub. V.

Par. 14. The defendant admits that it (defendant)

has refused and still refuses, to reconvey the said lands

to the United States.

Par. 15. Further answering, the defendant alleges,

that on February 28th, 1891, by deed bearing that date,

it (defendant) sold and conveyed the NE. ^ of SW. ^

and XW. ^ of SB. ^ of the land described in the bill of

complaint herein, unto Andrew D. Gibbs, for the full

value thereof in hand paid at the date of deed; that on

February 4th, 1895, by deed bearing that date, it (de-

fendant) sold and conveyed the SB. i of SW. ^ of the

land described in said bill, unto Mrs. S. E. Summer

Kline, for the full value thereof in hand paid at the date

of deed; that on February 28th, 1891, by deed bearing

that date, it (defendant) sold and conveyed the SW. ^ of

SB i of the land described in the said bill, unto A.

Walter Scott, for the full value thereof in hand paid

at the date of deed ; that each of said sales and purchases

was made in good faith, without notice to or knowledge

of this defendant or either of the said purchasers that
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the United States kad, or claimed to have, any right,

title or interest in or to the said lands, or any part there-

of; and each of said purchasers was and is a bona fide

purchaser.

Sub. VI.

Par. 16. And the defendant denies all and all man-

ner of matter, cause, or thing in the complainant's

said bill contained, material or necessary for it to make

answer to, and not herein well and sufficiently answered,

confessed, traversed, and avoided, or denied, is true to

the knowledge or belief of the defendant. All of which

matters and things this defendant is ready and willing

to aver, maintain, and prove, as this Honorable Court

may direct; and the defendant prays to be hence dis-

missed, with its reasonable costs and charges in this

behalf most wrongfully sustained.

WM. D. FENTON, and

WM. SINGER, Jr.,

Attorneys for the Defendant.

WM. P. HEEEIN,

Counsel for the Defendant.

District of Oregon,
^
> ss. :

Multnomah County. J

Geo. H. Andrews makes solemn oath and says: I am

Secretary of the Oregon and California Railroad Com-

pany, the defendant named i.n the foregoing answer. I

hsuve read the foregoing answer and know the contents

thereof, and the aauae is true of my own knowledge.
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exce^tt as to the matters and things thjerein stated on

informatiofl and belief, and as to sach matters I verily

believe the answer to be true.

GEO. H. ANDREWS.

Subscribed and sworn to before me on August 5th,

1901.

[Seal] n. A. LEITEB,

Notary Public for Oregon.

State of Oregon,
^
Iss.

County of Multnomah^J

Due service of the within an8W:«» is hereby ^acc^ted

in Multnomah Oo«Mty, Oregon, this 5th day of August,

1901, by receiving a copj thei-eaf duly certified to as such

fey Wm. D. Fenton, of attorneys for defendant.

JOflN H. HALL,

AttcHmey for Complainant.

Fiied August 5, 1901. J. A. Sladen, Qerk United

States Circuit Court, I>i&trict -of Oregon.
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And afterwards, to wit, on the 8th daji of August, 1901,

there was duly filed in said court a replication, in

words and figures as follows, to wit:

In the Circuit Court of the United States for the District of

I Oregon.

IN EQUITY.

UNITED STATES,

Plaintiff,

vs.

No. 2663.

THE OREGON AND OALIFORNIA]

BAILROAD COMPANY,

Defendant.

Replication.

Replication of John H. Hall, District Attorney for the

United States for the District of Oregon, who prosecutes

for the said United States in this behalf to the answer

of defendant.

This replicant, for the said United States, saving and

reserving all advantage of exception to the said answer,

for replication thereunto says, that he for the said United

States will aver and prove his said bill to be true, cer-

tain, and sufficient in the law to be answered unto, and

that the said answer is uncertain, untrue, and insuffi-

cient to be replied unto by this replicant: Without this

that any other matter or thing whatsoever in the said

answer contained, material or effectual in the law to be

replied unto, confessed or avoided, traversed, or denied,
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is true. All which matters and things this replicant,

for the said United States, is and will be ready to aver

and prove, as this Honorable Court shall direct; and for

the said United States he prays as in and by his said

bill he has already prayed.

JOHN H. HALL,

United States Attorney.

Filed August 8, 1901. J. A. Sladen, Clerk United

States District Court, District of Oregon.

And afterwards, to wit, on the 6th day of October, 1902,

there was duly filed in said court, a stipulation of

facts in words and figures as follows, to wit:

United states Circuit Court, District of Oregon.

UNITED STATES OF AMERICA,

Complainant,

vs.

No. 2663.

OREGON AND CALIFORNIA RAIL-f

ROAD COMPANY,

Defendant.

Stipulation of Facts.

It is stipulated and agreed as follows:

Item 1. The act of Congress approved July 25th, 1866,

entitled "An act granting lands to aid in the construc-

tion of a railroad and telegraph line from the Central

Pacific Railroad in California, to Portland, in Oregon,"
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as printed in volume 14 of the United States Statutes at

Large, on pages 289 and following, is admitted in evi-

dence.

Item 2. The Oregon Central Railroad Company is a

corporation duly incorporated and organiaed on April

22, 1867, by and in virtue of the laws of the State of

Oregon.

Item 3. That the legislature of the State of Oregon,

by its Joint Resolution adopted October 20th, 1868, duly

designated the said Oregon Central Railroad Company

as the company entitled to receive the lands granted in

Oregon, and the benefits and privileges conferred, by

the act of Congress referred to in "Item 1" hereof; and

prior to the year 18G9 the said company duly became

entitled to all the benefits, privileges, and grants in the

State of Oregon, mentioned in or offered by the said act

of Congress,

Item 4. The act of Congress approved June 25th,

1868, entitled "An act to amend an act entitled 'An act

granting lands to aid in the construction of a railroad

and telegraph line from the Central Pacific Railroad, in

California, to Portland, in Oregon,' " as printed in

Volume 15 of the United States Statutes at Large, on

page 80, is admitted in evidence.

Item 5. The act of Congress approved April 10th,

1869, entitled "An act to amend an act entitled 'An act

granting lands to aid in the construction of a railroad

and telegraph line from the Central Pacific Railroad, in

California, to Portland, in Oregon,' approved July
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twenty-five, eighteen hundred and sixty-six," as printed

in volume 16 of the United States Statutes at Large, on

page 47, is admitted in evidence.

Item 6. That on or about July 1st, 1869, the said

Oregon Central Railroad Company duly filed in the De-

partment of the Interior its assent to the act of Con-

gress referred to inl "Item 1" hereof.

Item 7. On October 29th, 1869, the said Oregon Cen-

tral Railroad Company filed in the office of the Secretary

of the Interior, and on January 29th, 1870, the Secretary

of the Interior duly accepted and approved, a map of

the definite location and survey of the first section of

the railroad in Oregon provided for by the said Act

of July 25th, 1866, which section of railroad extended

from Portland to a point at or near Jeflferson, and com-

prised not less than sixty continuous miles from the

northern terminus thereof.

Item 8. On March 26, 1870, the defendant filed in

the office of the Secretary of the Interior, and the Sec-

retary of the Interior on March 29th, 1870, duly accepted

and approved, maps of the definite location and survey

of the second section of the railroad in Oregon provided

for by the said act of July 25th, 1866, which section of

railroad extended from the said point at or near Jeffer-

son, to a point on the south line of township 27 south,

range 6 west, Willamette Meridian, and comprised not

less than one hundred and twenty continuous miles of

railroad from Jefferson; on January 7th, 1871, the de-

fendant filed in the office of the Secretary of the Interior,
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and the Secretary of the Interior on March 2d, 1871, duly

accepted and approved, a map of the definite location

and survey of the third section of the railroad in Oregon

provided for by the said act of July 25th, 1866, which

section of railroad extended from the said point on the

south line of township 27 south, range 6 west, to a point

in section 30, in township 30 south, range 5 west; on

April 6th, 1882, the defendant filed in the office of the

Secretary of the Interior, and the Secretary of the In-

terior on April 8th, 1882, duly accepted and approved,

an amended map of the definite location and survey of

the said third section of railroad, which amended line

of railroad extended from Station 1154 in section 28,

township 29 south, range 5 west, to Station 1320+50, in

section 6, township 30 south, range 5 west; on April 6th,

1882, the defendant filed in the office of the Secretary

of the Interior, and the Secretary of the Interior on

April 8th, 1882, duly accepted and approved, a map of

the definite location and survey of the fourth section

of the railroad in Oregon provided for by the said act of

July 25th, 1866, which section of railroad extended from

the said Station 1320+50 in section 6, township 30 south,

range 5 west, to Station 2376+50 in township 31 south;

range 7 west; onl August 24th, 1882, the defendant filed

in the office of the Secretary of the Interior, and the

Secretary of the Interior on September 7th, 1882, duly

accepted and approved, a map of the definite location

and survey of the fifth section of the railroad in Oregon

provided for by the said act of July 25th, 1866, which

section of railroad extended from the said Station 2376+
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50 in township 31 south, range 7 west, to the north line of

section 33, township 34 south, range 6 west; on June

6th, 1883, the defendant filed in the office of the Secretary

of the Interior, and the Secretary of the Interior on that

day duly accepted and approved, a map of the definite

location and survey of the sixth section of the railroad

in Oregon provided for by the said act of July 25th, 1866,

which section of railroad extended from the said north

line of section 33, township 34 south, range 6 west, to the

M line of section 21, township 36 south, range 3 west;

on July 3d,1883, the defendant filed in the office of the

Secretai'y of the Interior, and the Secretary of the In-

terior on July 6th, 1883, duly accepted and approved, a

map of the definite location and survey of the seventh

section of the railroad in Oregon provided for by the said

act of July 25th, 1866, which section of railroad extended

from the said east line of section 21, township 36 south,

range 3 west, to the south line of section 32, township

37 south, range 1 west; on September 4th, 1883, the de-

fendant filed in the office of the Secretary of the Interior,

and the Secreary of the Interior on that day duly ac-

cepted and approved, a map of the definite location and

survey of the eighth section of the railroad in Oregon

provided for by the said act of July 25th, 1866, which

section of railroad extended from the south line of sec-

tion 32, township 37 south, range 1 west, to the east line

of section 25, township 39 south, range 1 west; on August

1st, 1883, the defendant filed in the office of the Secretary

of the Interior, and the Secretary of the Interior on that

day duly accepted and approved, a map of the definite
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location and survey of tlie ninth section of the railroad

in Oregon provided for by the said act of July 25th, 1866,

which section of railroad extended from the said point

on the east line of section 25, township 39 south, range 1

east, to the north line of section 30, township 40, south,

range 2 east; and on August 18th, 1884, the defendant

filed in the office of the Secretary of the Interior, and the

Secretary of the Interior on that day duly accepted and

approved, a map of the definite location and survey of the

tenth section of the railroad in Oregon, provided for by

the said act of July 2oth, 1866, which section of railroad

extended from the said point on the north line of section

30, township 40 south, range 2 east, to the southern line

of the State of Oregon, in section 13, township 41 south,

range 1 east.

Item 9. The Commissioner of the General Land Office,

under the direction of the Secretary of the Interior, with-

drew all odd-numbered sections of land within thirty

miles on each side of the line of railroad shown on the

maps set forth and described in Item 8 hereof, from sale

or location, pre-emption or homestead entry, on the

following dates: Oi^posite, and coterminous with, the

said first section of railroad, on January 31st, 1870; op-

posite and coterminous with, the said section of

railroad, on April 7th, 1870; opposite, and coterminous

with, the said third section of railroad, on March 31st,

1871; opposite, and coterminous with, the said amended

section of railroad, on July 5th, 1883; opposite, and co-

terminous with, the said fourth section of railroad, on

July 5th, 1883; opposite, and coterminous with, the said
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fifth section of railroad, on July 5th, 1883; opposite, and

coterminous with, the said sixth section of railroad, on

July 5th, 1883; opposite, and coterminous with, the said

seventh section of railroad, on September 3d, 1883; op-

posite and coterminous with, the said eighth section of

railroad, on October 27th, 1883; opposite, and coterm-

inous with, the said ninth section of railroad, on October

27th. 1883; and opposite, and coterminous with, the said

tenth section of railroad, on December 19th, 1884. And

the said withdrawals by the Commissioner have, each

and all, remained in full force and effect from the date

thereof continuously to and including the present time,

except in so far as, if at all, they have been affected by

an order by the Secretary of the Interior, made on

August 15th, 1887, declaring said withdrawals revoked

as to the odd-numbered sections within the indemnity

limits of the grant made by the said act of July 25th,

1866.

Item 10. The entire railroad contemplated and pro-

vided for by the said act of July 25th, 1866, along the

line shown on the maps set forth and described in Item

8 hereof, was constructed in several sections and fully

equipped in all respects as required by the said act of

July 25th, 1866, by the said Oregon Central Railroad

Company and this defendant; and Commissioners, duly

appointed by the President of the United States for that

purpose, duly examined the said railroad as completed

and equipped in the several sections aforesaid, and duly

reported to the President of the United States, under
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bath, that each of said sections of railroad had been

completed and equipped in all respects as required by

the said act of Congress, and that the same was and

were ready for the service contemplated by the said act;

which reports were duly accepted and approved by the

President of the United States. The said reports were

so made, accepted and approved, on the following dates

:

The first twenty miles, commencing at Portland, report

made on December 31st, 1869, accei^ted and approved on

January 29th, 1870; the second twenty miles report made

on September 28, 1870, accepted and approved on Feb-

ruary 28th, 1871; third twenty miles and fourth twenty

miles, report made on December 10th, 1870, accepted and

approved on February 28th, 1871; fifth twenty miles, re-

port made on August 11th, 1781, accepted and approved

on March 11, 1872; sixth twenty miles, report made on

January 13th, 1872, accepted and approved on March

11th, 1872; seventh, eighth, and ninth sections, including'

the last seventy-eight miles of the said railroad from

Portland to Roseburg, report made on July 10th, 1878,

accepted and approved July 11th, 1878; from Roseburg

to the south boundary line of Oregon, in several sec-

tions, reports made and approved as the railroad was

completed and examined in sections, during the years

1878 to 1899.

Item 11. The E. 1 of SW. ] and W. ^ of SE. i of sec-

tion 21 township 1 south, range 3 east, Willamette mer-

idian, are parts of an odd-numbered section of unoffered

land within the primary limits of the gTant made by the

said act of July 25th, 1866, and are opposite and coterm-
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inous with that section of the defendant's railroad, the

map of definite location and survey of which was filed

with the Secretary of the Interior on October 29th, 1869,

and approved by the Secretary of the Interior on January

29th, 1870.

(a.) On March 3d, 1865, one Michael Kelley filed his

homestead claim No. 256, in the proper land office of the

United States, for the said land, and on November 21st,

1867, he (the said Michael Kelley) filed in the same land

office his relinquishment unto the United States of the

land and homestead claim; which homestead filing and

the relinquishment thereof have ever since remained of

record in the said land office; but final proof or payment

was never tendered nor made under or in pursuance of

the said filing.

(b.) On June 18th, 1877, the proper officers of the

United States issued a patent, in due form, purporting

to convey the said land unto the defendant as part and

portion of the lands granted by the said act of July 25th,

1866; which patent was duly and properly issued, unless

the homestead filing of Michael Kelley, hereinbefore set

forth, excepted the said land from the lands granted by

the said act of July 25th, 1866.

(c.) On February 28, 1891, by deed bearing that date

the defendant sold and conveyed the NE. \ of SW. ^ and

NW. \ of SE. i of the said section 21, unto Andrew D.

Gibbs, for the sum of |267.20 in hand paid; on February

4th, 1895, by deed bearing that date, the defendant sold

and conveyed the SE. \ of SW. ^ of the said section 21,
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nnto Mrs, S. E. Sumner Kline, for the sum of $200 in

hand paid; and on February 28th, 1891, by deed bearing

that date, the defendant sold and conveyed the SW. ^

of the SE. I of the said section 21, unto A. Walter Scott,

for the sum of $200 in hand paid. That each of the said

purchases and sales were made in good faith, for full

value of the land, without notice to the said purchasers,

or any of them, other than such presumptive notice as

is given by the law, of the existence of the said home-

stead filing, or record thereof.

Item 12. The grant made by the said act of July 25th,

1866, is in course of adjustment by the Secretary of the

Interior, and the proper ofl&cers of the United States,

but has not been finally adjusted; and, including all the

lands described in the bill of complaint herein, the de-

fendant has not received the full quantity of land prom-

ised] in the grant by the said act of July 25th, 1866.

Item 13. It is further agreed that this stipulation is,

and shall always be deemed, conclusive evidence, for the

purposes of this suit of the truth of all the matters and

things in it stipulated and agreed to be true as fully and

effectually as if each and all of such matters and things

were or had been conclusively proven by the introduction

and the testimony of witnesses; but each party reserves

the right to introduce further and additional testimony

and evidence.
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Dated and signed on October 6th, 1902.

JOHN H. HALL,

United States Attorney for Oregon.

WM. D. FENTOX, and

WM. SINGER, Jr.,

Attorney for the Defendant.

H. M. HOYT,

Acting U. S. Attorney General.

Filed October 6, 1902. J. A. Sladen, Clerk United

States Circuit Court, District of Oregon.

And afterwards, to wit, on the 3d day of December, 1902,

there was duly filed in said court, a stipulation sub-

mitting cause, in words and figures as follows, to

wit:

United States Circuit Court, District of Oregon.

IN EQUITY.

UNITED STATES OF AMERICA,

Complainant,

vs.

No. 2663.

OREGON AND CALIFORNIA RAIL-j

ROAD COMPANY,
Defendant.

Stipulation Submitting Case.

It is stipulated and agreed that this case may be

submitted on the pleadings, stipulation of facts, papers

on file and orders made in the case, and briefs to be filed
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within sixty days by the complainant, and within sixty

days thereafter by the defendant.

Dated and signed on December 2d, 1902.

JOHN H. HALL,

United States Attorney for Oregon.

WiM. D. FENTON, and

WM. SINGER, Jr.,

Attorneys for the Defendant.

Filed December 3, 1902. J. A. Sladen, Clerk United

States Circuit Court, District of Oregon.

And afterwards, to wit, on Monday, the 12th day of De-

cember, 1904, the same being the 61st judicial day

of the regular October term of said Court—Present,

the Honorable CHARLES B. BELLINGER, United

States District Judge, pi'esiding—the following pro-

ceedings were had in said cause, to wit

:

In the Circuit Court of the United States for the District of

Oregon.

THE UNITED STATES OF AMERICA,
Plaintiff,

VS.
No. 2663.

,
Dec. 12, 1904.

THE OREGON AND CALIFORNIA f

RAILROAD COMPANY,
Defendant.

Final Decree-

This cause was heard by the Court upon the pleadings

and proofs herein, and upon an agreed statement of
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facts filed in this cause, the above-named plaintiff ap-

pearing by Mr. John H. Hall, United States Attorney,

of counsel, and the defendant appearing by Mr. W. D.

Fenton and Mr. Wm. Singer, Jr., of counsel, and it ap-

pearing to the Court that the equities of this cause are

with the defendants

—

It is now here ordered, adjudged, and decreed, by the

Court, that the bill of complaint herein be, and the same

is hereby dismissed.

CHARLES B. BELLINGER,
Judge.

Filed December 12, 1904. J. A. Sladen, Clerk United

States Circuit Court, District of Oregon.

And afterwards, to wit, on the 12th day of December,

1904, there was duly filed in said court an opinion,

in words and figures as follows, to wit:

In the Circuit Court of the United Stutes for the District of

Oregon.

UNITED STATES OF AMERICA,
Complainant,

vs.

Case No. 2663

OREOON AND CALIFORNIA RAIL-(

ROAD COMPANY,
Defendant.

Opinion.

JOHN H. HALL, for the Complainant,

WM. D. FENTON and WM. SINGER, Jr., for the

Defendant.
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BELLINGEE, J.—On March 3, 1865, a homestead

claim was filed on the land in controversy in this cause,

and this was relinquished on November 27, 1867, prior

to the filing of the map of definite location of defend-

ant's road. It follows that this land was not subject

to the homestead claim at the time the railroad grant

attached.

Ordered that a decree be entered dismissing the bill

of complaint.

Filed December 12, 1904. J. A. Sladen, Olerk United

States Circuit Court, District of Oregon.

And afterwards, to wit, on the 2d day of June 1905, there

was duly filed in said court a petition for appeal, in

words and figures as follows, to wit:

In the Circuit Court of the United States for the District of

Oregon.

UNITED STATES OF AMERICA,

Complainant and Appellant,

vs.
No. 2663.

OREGON AND CALIFORNIA RAIL-i

EOAD COMPANY,
Defendant and Appellee.

Petition for Aliow?nce of Appeal and Supersedeas.

The complainant in the above-entitled suit, conceiv-

ing itself aggrieved by the decree made and entered
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herein on December 12, 1904, dismissing the bill of com-

plaint herein, hereby appeals from the said decree to

the United States Circuit Court of Appeals for the

Ninth Circuit; and the complainant files herewith its

assignment of errors asserted and intended to be urged

on appeal.

The complainant prays an order of this Court allow-

ing its appeal and directing that a transcript of the

record, proceedings and papers upon which said decree,

was made, duly authenticated, may be sent to the

United States Circuit Court of Appeals for the Ninth

Circuit; and that by the order of this Court all further

proceedings in this cause, and upon said decree, may

be stayed pending this appeal.

Dated and signed on May 3l8t, 1905.

FRANCIS J. HENEY,

United States Attorney for the District of Oregon.

Filed June 2, 1905. J. A. Sladen, Clerk United States

Circuit Court, District of Oregon.
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And afterwards, to wit, on the 2^ day of June, 19(>5,

there was duly filed in said court, an assignment of

errors on appeal, in words and figures as follows,

to wit:

In the Circuit CouH of the United States for the District of

Oregon.

UNITED STATED OF AMERICA,

Complainant,

vs.

<:;ase No. 3663.

OREOON AND CALIFORNIA RAIL-j

ROAD COMPANY,
Defendant.

Assignment of Errors.

Comes now the complainant, and says that in the pro-

ceedings, records, and judgment in said cause, there is

manifest error; and for assignment thereof, says:

I.

The Court erred in holding and deciding that the land

in controversy, in the above-entitled cause, was not sub-

ject to the homestead claim, mentioned in the stipula-

tion of facts, at the time the railroad grant to the above-

named defendant, mentioned in said stipulation, at-

tached.

• II.

The Court erred in holding and deciding that the

equities of this cause are with the defendant.
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III.

The Court erred in dismissing complainant's bill of

complaint, and in entering a final decree for defendant

herein.

Wherefore, the complainant pravs that the said judg-

ment be reversed.

FRAyCIS J. HEXEY,

United States Attorney for Oregon, of Counsel for Com-

plainant.

Filed June 2, 1905. J. A. Sladen, Clerk United States

Circuit Court, District of Oregon.

And afterwards, to wit. on the 2d day of June, 1905,

there was duly filed in f aid court, an order allowing

appeal, in words and figures as follows, to wit:

In the Circuit Conti of thp United St-ates for the District of

Oregon.

UNITED STATES OF AMERICA, \

Complainant and Appellant,

^^"
'\ Xo. 2663.

OREGON AND CALIFORNIA RAII^

ROAD COMPANY,

Defendant and Appellee.

Order Granting Appeal and Supersedeas.

Having considered the complainant's petition for the

allowance of appeal and supersedeas from the decree
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made and entered herein on December 12, 1904, and

the assignment of errors filed therewith, on motion of

Francis J. Heney, United States Attorney, of counsel

for the complainant, the appeal of the complainant is

allowed as prayed, and a supersedeas is allowed from

the date hereof.

And it is further ordered that a transcript of the rec-

ords, proceedings and papers upon which the said de-

cree was made, duly authenticated, be sent by the clerk

of this court to the United States Circuit Court of Ap-

peals. Ninth Circuit, at San Francisco, California.

Dated and signed on May 31, 1905.

WM. M. GILBERT,

Judge.

Filed June 2, 1905. J. A. Sladen, Clerk United States

Circuit Court, District of Oregon.

Clerk's Certificate to Transcript.

United States of America, C

District of Oregon.
(_

I, J. A. Sladen, clerk of the Circuit Court of the

United States for the District of Oregon, pursuant to

the order allowing appeal, do hereby certify that the

foregoing pages, numbered from 3 to 53, inclusive, con-

lain a full, true and complete transcript of the record

and proceedings had in said Court in the case of the

United States, Plaintiff and Appellant, vs. The Oregon
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and California Railroad Company, Defendant, as the

same appear of record and on file at my office and in

my custody.

And I further certify that the cost of said transcript

is twenty-five 30/100 dollars, and that the same is

charged in my account with the United States, appel-

lant.

In testimony whereof I have hereunto set my hand

and affixed the seal of said Circuit Court, at Portland,

in said District, this 27th day of June, A. D. 1905.

[Seal] J. A. SLADEN,

Clerk.

[Endorsed]: No. 1213. United States Circuit Court

of Appeals for the Ninth Circuit. The United States

of America, Appellant, vs. The Oregon and California

Railroad Company. Transcript of Record. Upon Ap-

peal from the Circuit Court of the United States for the

District' of Oregon.

Filed June 29, 1905.

F. D. MONCKTON,

Clerk.
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IN THE

United States Circuit Court of Appeals

FOR THE NINTH CIRCUIT.

UNITED STATES OF AMERICA,
Appellant,

vs.

OREGON AND CALIFORNIA I
^^ ^^^^"

RAILROAD COMPANY,
Appellee.'

APPELLANT'S BRIEF.

Appealed from the United States District Court for the

District of Oregon.

This is an appeal by the United States of America from

a decree of the lower Court, entered on the I2th day

of December, IQ04, dismissing the Bill of Com-

plaint.

This suit was brought to cancel a patent heretofore

issued by the United States to the Oregon and Califor-

nia Railroad Co., for certain lands within the place

limits of its grant of July 25th, 1866.

The case was submitted on an agreed statement

—

hence there is no conflict of testimony, nor controversy

about the facts.



FACTS.

1. The act of Congress approved July 25th, 1866,

entitled "An act granting lands to aid in the construc-

" tion of a railroad and telegraph line from the Cen-

" tral Pacific Railroad in California, to Portland in

" Oregon," as printed in volume 14 of the United

States Statutes at Large, on pages 239 and following,

is admitted in evidence.

2. The Oregon Central Railroad Company is a

corporation duly incorporated and organized on April

22, 1867, by and in virtue of the laws of the State of

Oregon.

3. That the Legislature of the State of Oregon, by

its joint resolution adopted October 20th, 1868, duly

designated the said Oregon Central Railroad Com-

pany as the company entitled to receive the lands

granted in Oregon, and the benefits and privileges

conferred, by the act of Congress referred to in "Item

F' hereof; and prior to the year 1869 ^^e said com-

pany duly became entitled to all the benefits, privi-

leges, and grants in the State of Oregon, mentioned in

or offered by the said act of Congress.

4. The act of Congress approved June 25th, 1868,

entitled "An act to amend an act, entitled 'An act

" 'granting lands to aid in the construction of a rail-

" 'road and telegraph line from the Central Pacific

" Railroad, in California, to Portland, in Oregon.'
"



as printed in volume 15 of the United States Statutes at

Large, on page 80, is admitted in evidence.

5. The act of Congress approved April loth, 1869,

entitled "An act to amend an act, entitled 'An act

" granting lands to aid in the construction of a rail-

" 'road and telegraph line from the Central Pacific

" 'Railroad, in California, to Portland, in Oregon,' ap-

" proved July t\vent\'-five, eighteen hundred and sixty-

" six," as printed in volume 16 of the United States

Statutes at Large, on page 47, is admitted in evidence.

6. That on or about July ist, 1869, the said Oregon

Central Railroad Company duly filed in the Depart-

ment of the Interior its assent to the act of Congress

refered to in "Item I" hereof.

7. On October 29th, 1869, the said Oregon Central

Railroad Company filed in the office of the Secretary

of the Interior, and on January 29th, 1870, the Secre-

tary of the Interior duly accepted and approved, a

map of the definite location and survey of the first sec-

tion of the railroad in Oregon provided for by the said

act of July 25th, 1866, which section of railroad ex-

tended from Portland to a point at or near Jefferson,

and comprised not less than sixty continuous miles

from the northern terminus thereof.

8. On March 26th, 1870, the defendant filed in the

office of the Secretary of the Interior, and the Secre-

tary of the Interior on March 29th, 1870, duly accept-

ed and approved, maps of the definite location and

survey of the second section of the railroad in Oregon



provided for by the said act of July 25th, 1866, which

section of railroad extended from the said point at or

near Jefferson, to a point on the south line of township

27 south, range 6 west, Willamette meridian, and com-

prised not less than one hundred and twenty continu-

ous miles of railroad from Jefferson; on January 7th,

i'871, the defendant filed in the office of the Secretary

of the Interior, and the Secretary of the Interior on

March 2d, 1871, duly accepted and approved, a map of

the definite location and survey of the third section of

the railroad in Oregon provided for by the said act of

July 25th, 1866, which section of railroad extended

from the said point on the south line of township 27

south, range 6 west, to a point in section 30, in town-

ship 30 south, range 5 west; on April 6th, 1882, the de-

fendant filed in the office of the Secretary of the Inte-

rior, and the Secretary of the Interior on April 8th,

1882, duly accepted and approved, an amended map

of the definite location and survey of the said third

section of railroad, which amended line of railroad

extended from Station T154 in section 28, township 29

south, range 5 west, to Station 1320-50, in section 6,

township 30 south, range 5 west; on April 6th, 1882,

the defendant filed in the ofiice of the Secretary of the

Interior, and the Secretary of the Interior on April

8th, 1882, duly accepted and approved, a map of the

definite location and survey of the fourth section of the

railroad in Oregon provided for by the said act of

July 25th, 1866, which section of railroad extended



from the said Station 1320-50 in section 6, township 30

south, range 5 west, to Station 2376-50 in township 31

south, range 7 west; on August 24th, 1882, the defend-

ant filed in the office of the Secretary of the Interior,

and the Secretary of the Interior on September 7th,

1882, duly accepted and approved, a map of the defi-

nite location and survey of the fifth section of the rail-

road in Oregon provided for by the said act of July

25th, 1866, which section of railroad extended from

the said Station 2376-50 in township 31 south, range 7

west, to the north line of section 33, township 34 south,

range 6 west; on June 6th, 1883, the defendant filed in

the office of the Secretary of the Interior, and the Sec-

retary of the Interior on that day duly accepted and

approved, a map of the definite location and survey of

the sixth section of the railroad in Oregon provided

for by the said act of July 25th, 1866, which section of

railroad extended from the said north line of section

33, township 34 south, range 6 west, to the east line of

section 21, township 36 south, range 3 west; on July

3d, 1883, the defendant filed in the office of the Secre-

tary of the Interior, and the Secretary of the Interior

on July 6th, 1883, duly accepted and approved, a map

of the definite location and survey of the seventh sec-

tion of the railroad in Oregon provided for by the

said act of July 25th, 1866, which section of railroad

extended from the said east line of section 21, township

36 south, range 3 west, to the south line of section 32,

township 37 south, range i west; on September 4th,



1883, the defendant filed in the office of the Secretary

of the Interior, and the Secretary of the Interior on that

day duly accepted and approved, a map of the definite

location and survey of the eighth section of the rail-

road in Oregon provided for by the said act of July

25th, 1866, which section of railroad extended from

the south line of section 32, township 37 south, range

I west, to the east line of section 25, township 39 south,

range i west; on August ist, 1883, the defendant filed

in the office of the Secretary of the Interior, and the

Secretary of the Interior on that day duly accepted

and approved, a map of the definite location and sur-

vey of the ninth section of the railroad in Oregon pro-

vided for by the said act of July 25th, 1866, which sec-

tion of railroad extended from the said point on the

east line of section 25, township 39 south, range i east,

to the north line of section 30, township 40 south,

range 2 east; and on August i8th, 1884, the defendant

filed in the office of the Secretary of the Interior, and

the Secretary of the Interior on that day duly accept-

ed and approved, a map of the definite location and

survey of the tenth section of the railroad in Oregon,

provided for by the said act of July 25th, 1866, which

section of railroad extended from the said point on the

north line of section 30, township 40 south, range 2

east, to the southern line of the State of Oregon, in sec-

tion 13, township 41 south, range i east.

9. The Commissioner of the General Land Office,

under the direction of the Secretary of the Interior,
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withdrew all odd-numbered sections of land within

thirty miles on each side of the line of railroad shown

on the maps set forth and described in Item 8 hereof,

from sale or location, pre-emption or homestead entry,

on the following dates: Opposite, and coterminous

with, the said first section of railroad, on January 31st,

1870; opposite, and coterminous with, the said

section of railroad, on April 7th, 1870; opposite, and

coterminous with, the said third section of railroad, on

March 31st, 1871 ; opposite, and coterminous with, the

said amended section of railroad, on July 5th, 1883;

opposite, and coterminous with, the said fourth section

of railroad, on July 5th, 1883; opposite, and coter-

minous with, the said fifth section of railroad, on July

5th, 1883; opposite, and coterminous with, the said

sixth section of railroad, on July 5th, 1883; opposite,

and coterminous with, the said seventh section of rail-

road, on September 3d, 1883; opposite, and coter-

minous with, the said eighth section of railroad, on

October 27th, 1883; opposite, and coterminous with,

the said ninth section of railroad, on October 27th,

1883; and opposite, and coterminous with, the said

tenth section of railroad, on December 19th, 1884.

And the said withdrawals by the Commissioner have,

each and all, remained in full force and effect from

the date thereof continuously to and including the

present time, except in so far as, if at all, they have

been affected by an order by the Secretary of the In-

terior, made on August 15th, 1887, declaring said with-



drawals revoked as to the odd-numbered sections

within the indemnity limits of the grant made by the

said act of July 25th, 1866.

10. The entire railroad contemplated and provid-

ed for by the said act of July 25th, 1866, along the line

shown on the maps set forth and described in Item 8

hereof, was constructed in several sections and fully

equipped in all respects as required by the said act of

July 25th, 1866, by the said Oregon Central Railroad

Company and this defendant; and Commi-ssioners,

duly appointed by the President of the United States

for that purpose, duly examined the said railroad as

completed and equipped in the several sections afore-

said, and duly reported to the President of the United

Stats, under oath, that each of said sections of railroad

had been completed and equipped in all respects as re-

quired by the said act of Congress, and that the same

was and were ready for the service contemplated by

the said act; which reports were duly accepted and ap-

proved by the President of the United States. The

said reports were so made, accepted and approved, on

the following dates: The first twenty miles, com-

mencing at Portland, report made on December 31st,

1869, accepted and approved on January 29th, 1870;

the second twenty miles, report made on September

28th, 1870, accepted and approved on February 28th,

1871; third twenty miles and fourth twenty miles, re-

port made on December loth, 1870, accepted and ap-

proved on February 28, 1871; fifth twenty miles, re-



port made on August nth, 1871, accepted and ap-

proved on March 11, 1872; sixth twenty miles, report

made on January 13th, 1872, accepted and approved

on March nth, 1872; seventh, eighth, and ninth sec-

tions, including the last seventy-eight miles of the said

railroad, from Portland to Roseburg, report made on

July loth, 1878, accepted and approved July nth,

1878; from Roseburg to the south boundary line of

Oregon, in several sections, reports made and approv-

ed as the railroad was completed and examined in sec-

tions, during the years 1878 to 1899.

II. The E. i of S. W. j and W. h of S. E. ] of

section 21, township i south, range 3 east, Willamette

meridian, are parts of an odd-numbered section of un-

offered land within the prim.ary limits of the grant

made by the said act of July 25th, 1866, and are op-

posite and coterminous with that section of the defend-

ant's railroad, the map of definite location and survey

of which was filed with the Secretary of the Interior

on October 29th, 1869, ^"d approved by the Secretary

of the Interior on Janaury 29th, 1870.

{a) On March 3d, 1865, one Michael Kelley filed

his homestead claim No. 256, in the proper land office

of the United States, for the said land, and on Novem-

ber 2ist, 1867, he (the said Michael Kelley) filed in

the same land office his relinquishment unto the

United States of the land and homestead claim; which

homestead filing and the relinquishment thereof have

ever since remained of record in the said land office;
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but final proof or payment was never tendered nor

made under or in pursuance of the said filing.

{b) On June i8th, 1877, the proper officers of the

United States issued a patent, in due form, purport-

ing to convey the said land unto the defendant as part

and portion of the lands granted by the said act of

July 25th, 1866; which patent was duly and properly

issued, unless the homestead filing of Michael Kelley,

hereinabove set forth, excepted the said land from the

lands granted by the said act of July 25th, 1866.

(c) On February 28th, 1891, by deed bearing that

date the defendant sold and conveyed the N. E. | of

S. W. I and N. W. I of S. E. |- of the said section 21,

unto Andrew D. Gibbs, for the sum of $267.20 in hand

paid; on February 4th, 1895, by deed bearing that

date, the defendant sold and conveyed the S. E. ^ of

S. W. \ of the said section 21, unto Mrs. S. E. Sumner

Kline, for the sum of $200 in hand paid; and on Feb-

ruary 28th, 1 89 1, by deed bearing that date, the de-

fendant sold and conveyed the S. W. I of the S. E. j

of the said section 21, unto A. Walter Scott, for the

sum of $200 in hand paid. That each of the said pur-

chases and sales were made in good faith, for full

value of the land, without notice to the said pur-

chasers, or any of them, other than such presumptive

notice as is given by the law, of the existence of the

said homestead filing, or record thereof.

12. The grant made by the said act of July 25th,

1866, is in course of adjustment by the Secretary of the
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Interior, and the proper officers of the United States,

but has not been finally adjusted; and, including all

the lands described in the bill of complaint herein, the

defendant has not received the full quantity of land

promised in the grant by the said act of July 25th,

1866.

The agreed statement shows that the land in suit

was covered by a homestead claim filing at the time

defendant's patent was issued, and the sole question is

whether the homestead filing of Michael Kelley, here-

inbefore set forth, excepted the said land from the

lands granted by the said acts of July 25th, 1866.

The case requires only a construction of the terms

of that grant and other sections of the statute relating

to homestead, pre-emption and donation laws of the

United States. The act of July 26th, 1866, is to be

found upon page 239 of Vol. 14 of the United States

Statutes at Large, sec. 2, of which said act provides

as follows

:

"That there be, and hereby is. granted to the

said companies, their successors and assigns, for the

purpose of aiding in the construction of said rail-

road and telegraph lines, and to secure the safe and
speedy transportation of the mails, troops, muni-
tions of war, and public stores over the line of said

railroad, every alternate section of public land, not

mineral, designated by odd numbers, to the amount
of twenty alternate sections per mile (ten on each
side) of said railroad line; and when any of said

alternate sections or parts of sections shall be found
to have been grantedj sold, reserved, occupied by



12

homestead settlers, pre-empted, or otherwise dis-

posd of, other lands, designated as aforesaid, shall

be selected by said companies in lieu thereof, under

the direction of the Secretary of the Interior, in

alternate sections designated by odd numbers as

aforesaid, nearest to and not more than ten miles

beyond the limits of said first-named alternate sec-

tions; and as soon as the said companies, or either

of them, shall file in the office of the Secretary of

the Interior a map of survey of said railroad, or

any portion thereof, not less than sixty continuous

miles from either terminus, the Secretary of the In-

terior shall withdraw from sale public lands here-

in granted on each side of said railroad, so far as

located and within the limits before specified.

The lands herein granted shall be applied to the

building of said road within the States, respec-

tively, wherein they are situated. And the sec-

tions and parts of sections of land which shall re-

main in the United States within the limits of the

aforesaid grant shall not be sold for less than

double the minimum price of public land when
sold; provided, that the bona fide and actual settler

under the pre-emption laws of the United States

may, after due proof of settlement, improvement,

and occupation, as now provided by law, purchase

the same at the price fixed for said lands at the date

of such settlement, improvement and occupation;

and provided, also, that settlers under the provi-

sions of the homestead act, who comply with the

terms and requirements of said act, shall be en-

titled, within the limits of said grant, to patents

for an amount not exceeding eighty acres of the

land so reserved by the United States, anything in

this act to the contrary notwithstanding."
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ASSIGNMENT OF ERRORS.

Complainant says:

I.

The Court erred in holding and deciding that the

land in controversy, in the above-entitled cause, was

not subject to the homestead claim, mentioned in the

stipulation of facts, at the time the railroad grant to

the above-named defendant, mentioned in said stipu-

lation, attached.

II.

The Court erred in holding and deciding that the

equities of this case are with the defendant.

III.

The Court erred in dismissing complainant's bill of

complaint, and in entering a final decree for defend-

ant herein.

ARGUMENT.

Appellee admits that the homestead claim of Mich-

ael Kelley was filed prior to the act of July 25th, 1866,

viz., 3rd of March, 1865; that the relinquishment was

not filed by Kelley until November 21st, 1867; and

that the patent to appellee was not issued until June

1 8th, 1877; therefore, appellant contends that the land

was excepted, and did not fall within the designation

of public land.



In United States vs. Southern Pacific Railroad Co.,

146 U. S., 593, the Court said:

"The grants to both the Atlantic and Pacific and
the Southern Pacific Companies were grants in

praesenti. The language is, 'there be, and hereby
is, granted.' The construction and efifect of such
words of grant have often been considered by this

Court. In the recent case of St. Paul and Pacific

Railroad Co. vs. Northern Pacific R. R. Co., 139
U. S., I, 5, Mr. Justice Field, speaking for the

Court, said: 'As seen by the terms of the third sec-

tion of the act, the grant is one in praesenti; that is,

it purports to pass a present title to the lands desig-

nated by alternate sections, subject to such excep-

tions and reservations as may arise from sale, grant,

pre-emption or other disposition previous to the

time the definite route of the road is fixed. The
language of the statute is, 'that there be, and hereby
is, granted' to the company every alternate section

of the lands designated, which implies that the

property itself is passed, not any special or limited

interest in it. The words also import a transfer of

a present title, not a promise to transfer one in the

future. The route not being at the time determin-

ed, the grant was in the nature of a float, and the

title did not attach to any specific sections until

they were capable of identification; but when once

identified the title attached to them as of the date

of the grant, except as to such sections as were spe-

cifically reserved. It is in this sense that the grant

is termed one in praesenti; that is to say, it is of that

character as to all lands within the terms of the

grant, and not reserved from it at the time of the

definite location of the route. This is the construc-

tion given to similar grants by this Court, where
the question has been often considered; indeed, it

is so well settled as to be no longer open to discus-
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sion. Schulenberg vs. Harriman, 21 Wall., 44, 60;
Leavewworth, Lawrence, etc., R. R. vs. U. S., 92
U- S., 733 ; Missouri, Kansas, etc., R. R. Co. vs.

Kansas Pac. R. Co., 97 U. S., 491 ; Railroad Co. vs.

Baldwin, 103 U. S., 426."

On page 594, the Court continuing, said:

"In view of this late and clear declaration, it

would be a waste of time to attempt a re-examina-

tion of the questions, or a re-statement of the rea-

sons which have established these as the settled

rules of law in respect to land grants, and made it

so that the old common law rule as to the necessity

of identification to a conveyance has not been con-

trolling in determining the scope and efifect of a

Congressional land grant. Yet reference may be

had to the still later case of Bardon vs. Northern
Pacific R. R., 145 U. S., 535, in which the doctrine

that title passes by relation as of the date of the

grant was held to exclude from a grant land which,
at the date of the act, was held under a homestead
claim, although the claim has been abandoned, and
the land restored to the public domain before the

filing of the map of definite location."

The case of Bardon vs. Northern Pacific R. R., 145

U. S., 535, seems to appellant to be conclusive on this

point. On pages 538 and 539, the Court said:

''It is thus seen that when the grant to the North-
ern Pacific R. R. Co. was made, on the second of

July, 1864, the premises in controversy had
been taken up on the pre-emption claim of Robin-
son, and that the pre-emption entry made was un-

cancelled; that by such pre-emption entry the land
was not at the time a part of the public lands; and
that no interest therein passed to that company."
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In the case at bar, the fact that the homestead claim

was taken up before the grant was made is conceded,

and also that the relinquishment was not filed until

nearly a year subsequent to the act of Congress, there-

fore, it necessarily follows that at the time the grant

was made this land did not fall within the designation

of public land, because the grant was a grant in

praesenti, and this land was land to which some claim

or right of another had attached. Continuing, the

Court said:

"The grant is of alternate sections of public

land, and by public land, as it has been long settled,

is meant such land as is open to sale or other dis-

position under general laws. All land to which
any claim or rights of others have attached, do not

fall within the designation of public land. The
statute also says that whenever prior to the definite

location of the route of the road, and of course

prior to the grant made, any of the lands which
would othenvise fall within it have been granted,

sold, reserved, occupied by homestead settlers, or

pre-empted or otherwise disposed of, other lands

are to be selected in lieu thereof under the direction

of the Secretary of the Interior. There would
therefore be no question that the pre-emption entry

by the heirs of Robinson, the payment of the sums
due to the government having been made as the

law allowed, by them after his death, took the land

from the operation of the subsequent grant to the

Northern Pacific R. Co., if the pre-emption entry

had not been subsequently cancelled. But such

cancellation had not been made when the act of

Congress granting land to the Northern Pacific R.

R. Co. was passed ; it was made more than a year

afterwards."
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The case at bar is on all fours with the one above

quoted, the relinquishment was not made when the act

of Congress granting land to the Oregon and Califor-

nia R. R. Co. was passed ; it was more than a year after-

wards.

The Court further said in Bardon vs. Xorthern Pa-

cific R. R. Co., supra:

"As the land pre-empted then stood on the rec-

ords of the land department, it was severed from
the mass of public lands, and the subsequent can-

cellation of the pre-emption entry did not restore

it to the public domain so as to bring it under the

operation of previous legislation, which applied at

the time to the land then public. The cancellation

only brought it within the category of public land

in reference to future legislation. This, as we
think, has long been the settled doctrine of this

Court."

In Monroe Cattle Co. vs. Becker, iji^j U. S., c,J, the

Court said:

''The grant does not attach to them, if, at the

time, they are pre-empted or otherwise segregated

from the public lands. This principle is establish-

ed by a large number of cases in this Court.''

Wilcox vs. Jackson, 13 Pet., 498.

Leavenworth, Lawrence^ etc., Railroad vs. U.

S., 92 U. S., 733.

Kansas Pacific Ry. Co. vs. Dunmeyer, 113 U.

S., 629.
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Hastings & Dakota R. vs. Whitney, 132 U. S.,

357-

Bardon vs. Northern Pacific R. R., 145 U. S.,

535-

United States vs. Southern Pac. R. R., 146 U.

S., 570.

The case of Northern Pacific Railway vs. De Lacey,

174 U. S., 622, cited in Oregon, etc., R. R. vs. U. S.,

190 U. S. Report, 192, and the subsequent decisions

which uphold the principle laid down in those cases,

are not in point with the one now before the Court.

In that case the Court held that De Lacey had not

complied with the second section of the act approved

July 14th, 1870, c. 272, 16 Stat, 279, which provided

that, "all claimants of pre-emption rights shall here-

" after, when no shorter period of time is now pre-

" scribed by law, make the proper proof and payment

" for the lands claimed, within eighteen months after

" the date prescribed for filing their declaratory no-

" tices shall have expired." The Court therefore held,

that as he had not complied with the statute, the law

forfeited the right he had in the premises, just as ef-

fectually as if the facts were evidenced by an entry

upon the record.

By Item 11, of the Agreed Statement of Facts appel-

lee admits that the land filed upon by Kelley was un-

offered land.
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The Court, in the case of the Northern Pacific Ry,

vs. De Lacey, 174 U. S., 622, 630, said:

"The result of the passage of this act was to grant

the right to pre-empt 160 acres of either offered or

unoffered land, and that as to the unofTered lands

the filing of a pre-emption declaratory statement

was not required, and the right of the pre-emptor

to make due proof and payment remained until the

time fixed by the proclamation of the President for

the public sale of lands, at which time (if the pro-

per proof and payment had not been made) the

lands might be offered and sold to the highest bid-

der, and if not sold they would become subject to

private entry by the first applicant at the minimum
price. As to the offered lands, the right of the pre-

emptor was dependent upon his filing a declaratory

statement in the local oflSce, as stated in Section 15

of the act above quoted."

The Court continuing, said :

"Taking these two acts of 1841 and 1843 and
reading them together, it is seen that there was a

difference between unoffered and offered lands by
reason of the fact that on unoffered lands the right

or privilege to secure land by a pre-emption filing

continued up to the commencement of the public

sale whenever that might be, and if that right or

privilege had not been exercised and the land was
offered at public sale and not sold, it then became
subject to private entry by the first applicant, while

on offered lands the right or privilege to secure

them by pre-emption filing continued for twelve

months after the date of the settlement, and if the

pre-emptor failed to file the declaratory statement or

make the proper affidavit within the r^velve months,



'the tract of land so settled and improved shall be

subject to the entry of any other purchaser.'
"

On page 632, the Court said:

"Congress, by an act approved May 20, 1862, c.

75, 12 Stat., 392, provided for the sale of public

lands for homesteads, and since that time the prac-

tice of disposing of the public lands at public sale

has gradually been abandoned, although the au-

thority remained. The abandonment of these pub-
lic sales resulted in giving to those who had made
pre-emption filings upon unoffered land an uncer-

tain time within which to prove or complete their

proof and payment, because their time lasted until

the day of the public sale proclaimed by the Presi-

dent."'

As these public sales were abandoned, the result was

that these claimants were not under any obligation to

make proof and payment at all.

In the case at bar, when Kelley filed his homestead

claim, he had an uncertain time within which to prove

or complete his proof and payment, because his time

lasted until the day of the public sale proclaimed by

the President, therefore it follows that at the time the

grant of Congress on July 25th, 1866, was made, the

Kelley homestead was still a valid one.

From the decision cited, it follows that the land in

controversy, upon which Kelley had made a pre-emp-

tion claim on March 3d, 1865, it being unoffered land

and then open to homestead filing, was severed from

the mass of public lands from which the grant to the
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Oregan and California Railroad Company could alone

be satisfied.

We therefore submit to your Honorable Court that

under the stipulation of facts the United States is en-

titled to a decree cancelling the patent.

Wherefore, the complainant prays that the said

judgment, of the Circuit Court, be reversed.

FRANCIS J. HENEY,
United States Attorney for Oregon, of Counsel for

Complainant.
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No. 1313

United States Circuit Court of Appeals

NINTH CIRCUIT

UNITED STATES OF AMERICA,
Complainant and Appellant,

vs.
\

OREGON & CALIFORNIA
RAILROAD COMPANY,

Defendant and Appellee.

DEFENDANT'S BRIEF, AND REPLY.

This is an appeal from a decree on merits, entered by

the United States Circuit Court for the District of Ore-

gon, dismissing complainant's bill of complaint.

The suit was brought to cancel a patent, on the

grounds of erroneous issue, given by the United States

to the defendant Company, purporting to convey one

hundred and sixty acres of land as granted to the Com-

pany by the Act of Congress approved July 25th 1866

(14 Stat. 239), to aid in the construction of its railroad

from the south boundary of Oregon to Portland, in

Oregon; the prayer of the bill of complaint being for

cancellation of the patent and general relief.



Statement of the Case.

The facts are all agreed upon, and clearly stated, in

the ''Stipulation of Facts" filed in the case (Tr. pp.

29-38) ; and this appeal brings up a single question of

law for decision.

The facts to be considered here are fairly stated by

the following brief summary, taken from "Item 11" of

the "Stipulation of Facts" (Tr., pp. 36-37-38)

:

The land in suit is within primary limits of the Com-

pany's grant by Act of July 25th 1866, definitely located

on January 29th 1870.

On March 3rd 1865, Michael Kelley filed his home-

stead claim for the land; which filing was canceled on

November 21st 1867.

On January 18th 1877, the proper officers of the

United States issued a patent, in due form, purporting

to convey the said land unto the defendant as part and

parcel of the lands granted to it by the said Act of July

25th 1866; which patent, it is agreed, was duly and

properly issued, unless the homestead filing of Michael

Kelley excepted the land from the defendant's grant.

Prior to March 2nd 1896, the Company sold, and by

deed, conveyed, the land to persons who purchased in

good faith, without notice other than such presumptive

notice as the law gave, that the Kelley filing (theretofore

canceled) had ever existed.

It is stipulated that, the lands in suit included, "the

defendant has not received the full quantity of land

promised in the grant by the said Act of July 25th 1866"

(Tr., item 12, p. 38).



The following" is a short quotation of defendant's

land-grant, made by the Act of Congress of July 25th

1866— (14 Stat. 239):

''Sec. 2. And be it further enacted, That there

be, and hereby is, granted x x , every al-

ternate section of public land, not mineral, desig-

nated by odd numbers, to the amount of twenty al-

ternate sections per mile (ten on each side) of said

railroad line; and when any of said alternate sec-

tions or parts of sections shall be found to have
been granted, sold, reserved, occupied by homestead
settlers, pre-empted, or otherwise disposed of, other

lands, designated as aforesaid, shall be selected by
said companies in lieu thereof, under the direction

of the Secretary of the Interior, in alternate sec-

tions designated by odd numbers as aforesaid, near-

est to and not more than ten miles beyond the

limits of said first-named alternate sections; and as

soon as the said companies, or either of them, shall

file in the office of the Secretary of the Interior a

map of the survey of said railroad, or any portion

thereof, not less than sixty continuous miles from
either terminus, the Secretary of the Interior shall

withdraw from sale public lands herein granted on
each side of said railroad, so far as located and
within the limits before specified."

The primary, if not the sole, controversy in the case,

is as to whether the Kellcy homestead claim, on file at

date of the grant hut canceled before detinite location of

the railroad, excepted the land filed for from passing

under that grant.



Defendant's Points.

I. The Kelley homestead fihng in nowise affected the

power of Congress to grant the land in suit to the de-

fendant Company.

II. The Kelley homestead filing did not bring the

land within any express exception of lands from the de-

fendant Company's grant.

III. Were the patent erroneously issued, its can-

cellation would be barred by the Act of March 2nd 1896.

Besides it is stipulated that, the land in suit included,

the Company has not received the quantity of land

granted to it.

Argument.

I.

The Kelley homestead filing in nowise affected the

power of Congress to grant the land in suit to the

defendant Company.

(a). We are writing this in advance of service of

appellant's Brief. We have no doubt, however, but

that this appeal is based on remarks made at the foot of

page 626, in the "Opinion of the Court", in Northern

Pacific Railway v. De Lacey, 174 U. S. 622-638.

The Company's land grant, in that case, was made by

Act of Congress approved July 2nd 1864 ( 13 Stat. 365)

;

the third section of which Act may be briefly quoted as

follows

:



"Sec. 3. And be it further enacted, that there

be, and hereby is, granted x x every alternate

section of pubhc land, not mineral, designated by
odd-numbers, to the amount of twenty alternate

sections per mile on each side of said railroad line,

X X whenever on the line thereof the United
States have full title, not reserved, sold, granted, or

otherwise appropriated, and free from pre-emption

or other claims or rights, at the time the line of

said road is definitely fixed.'"

On April 9th 1869, one John Flett filed his pre-

emption claim for the land; which filing was of record,

uncanceled, when on March 26th 1884, the Company

definitely located its railroad (p. 623).

The Court found (p. 634) that

"There was no existing claim at the time of the

filing of the map of definite location by the plaintiff

herein. It had expired and become wholly invalid

by operation of law. The thirty months had ex-

pired years before the filing of this map."

Pursuant to this finding the Court (p. 638) held:

"Upon the facts as found in this case, it seems
to us that there was no claim against the land at

the time of the passage of the Act of 1864, and that

years before the time of the filing of the map of

definite location in 1884 the claim that once existed

(in 1869) in favor of Flett had ceased to exist in

fact and in law, and the title to the land passed to

the railroad company by virtue of the grant con-

tained in the Act of 1864, and by reason of the filing

of its map of definite location March 26, 1884."

It was not contended, in that case, that there was a

claim of any kind for the land on July 2nd 1864 (date of
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grant). The only claim before the Court was the filing

of Flett, admittedly made in 1869, five years after pass-

age of the granting Act. There was no issue, no con-

troversy, about the date of Flett's filing. No rule of

stare decisis can arise out of a decision made in excess of

the Court's jurisdiction ; and the Court was wholly with-

out authority, in a jurisdictional sense, in the De Lacey

case, to decide as to what effect Flett's filing would have

had if made prior to July 2nd 1864. Such filing (prior

to 1864) would have presented another and different

case—not the case which the parties submitted to the

Court's jurisdiction; so, we respectfully submit, the De

Lacey decision is not a credible precedent in authority

for holding that a pre-emption filing, of record at date

thereof, excepted land filed for from passing under the

Northern Pacific grant.

The syllabus of that Opinion fairly states what the

De Lacey decision is authority for, as follows

:

"The right of Flett, under whom De Lacey
claims, was a right of pre-emption only, which
ceases at the expiration of thirty months from the

filing of the statement, by reason of the failure to

make proof and payment within the time required

by law, and it is not necessary, in order that the

law shall have its full operation, that an acknowl-

edgment of the fact should be made by an of^cer in

the land office, in order to permit the law of Con-
gress to have its legal effect."

But at the foot of page 626 of the Opinion, after find-

ing that the filing of "a map of definite location of a

railroad determines the right of the railroad company



to the land under the land-grant Acts of Congress"

(citing authorities), the Court ex gratia, said:

"If there had been a pre-emption claim at the

time of the passage of the Act of 1864, the land

would not have passed under that grant. Bardon
V. Northern Pacific Railroad, 145 U. S. 535."

The "pre-emption claim" thus referred to, in Bardon

V. Northern Pacific, was a patent certificate, issued for

final proof and payment on July 30th 1857, which re-

mained of record and in force until canceled on August

5th 1865—the latter date being more than one year after

date of grant (July 2nd 1864) to the Northern Pacific

(145 U. S. 538).

There can be no doubt but that had Flett, in the De

Lacey case, made final pre-emption proof and payment

for the land in 1857 (as did Robinson, in the Bardon

case), and had such final entry remained of record until

1865 (as did Robinson's final entry, in the Bardon case),

then, in the De Lacey case as in the Bardon case, such

"pre-emption claim" would have excepted the land from

passing under the Northern Pacific grant of 1864; but

it must be borne in mind, such "pre-emption claim" was

a patent certificate for final proof and payment, which

had absorbed and extinguished the pre-emption filing

long before Congress made the Northern Pacific grant.

(b). Under this heading we are considering the

power of Congress, in 1866, to grant to the defendant

land which was at that time covered by a Jioniestead

filing, made in 1865 and of record, uncanceled, on July

25th 1866.
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It is true that lands within primary Hmits of certain

railroad land grants, covered by pre-emption filings, and

homestead filings, at date of railroad definite location,

have been held to be excepted from such grants; but

that is because of express provision made in such grant-

ing Acts that lands so covered, or lands to which "a pre-

emption or homestead claim is found attached" at date

of definite locations, are excepted from the lands

granted. Our point is, that were it not for such cove-

nants of express exception, lands covered by mere filings

would not be excepted. In other words, that such filings

do not per se affect the power of Congress to grant to

others (a railroad company, for instance) lands covered

by filings, reservations and the like—unless and until a

vested right shall have been acquired by final proof and

payment for the land.

So in "The Yosemite Valley Case," 15 Wall. 77,

passing on the power of Congress to grant unto the

State of California lands occupied by Hutchings under

his pre-emption claim, it was held (syl.) :

"2. The power of regulation and disposition

over the lands of the United States conferred upon
Congress by the Constitution, only ceases under
the pre-emption laws when all the preliminary acts

prescribed by those laws for the acquisition of the

title, including the payment of the price of the

land, have been performed by the settler. When
these prerequisites have been complied with, the

settler for the first time acquires a vested interest

in the premises occupied by him, of which he can-

not be subsequently deprived. He then is entitled

to a certificate of entry from the local land officers,

and ultimately to a patent for the land from the

United States. Until such payment and entry the



pre-emption lazvs give to the settler only a privilege

of pre-emption in case the lands are offered for sale

in the usual manner; that is, the privilege to pur-

chase them in that event in preference to others."

The doctrine announced in "The Yosemite Valley

Case" has been followed, uniformly, ever since. See

Hosmer v. Wallace, 97 U. S. 581; Buxton v. Traver,

130 U. S. 236; Gonzales v. French, 164 U. S. 345;

Menotti v. Dillon, 167 U. S. 703.

(c). While the grants of land to aid in the con-

struction of railroads are usually made to attach at

definite location to specified sections not then disposed

of, railroad right of way over public lands is granted

by those Acts in praesenti, without any express excep-

tion ; hence the construction of those right of way grants

(over, or through, the "publie lands/' without any ex-

press exception), is the construction that would be given

the grants of odd-sections, made to take effect immedi-

ately upon specified sections of "public lands," without

express exception therefrom. In other words: The test

as to zvJiat lands are ''public lands", and as to what lands

Congress had lawful authority to grant, w^ould be the

same in construing such land-grants as it is in constru-

ing the right of way grants.

In Maricopa & Phoenix Railroad v. Arizona, 156

U. S. 347, the railroad right of way grant was through

an Indian Reservation, in force at date of grant; con-

sidering which the Court said (p. 351) :

"It is conceded that there was no treaty with

the Indians for whose benefit the reservation was
established, limiting the power of Congress to
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grant to the railroad the rights conveyed. The
consent of Congress to the railroad's entering on
the land and using it, as therein provided, was,
then, a valid exercise of power. Its necessary
effect was, to the extent of the grant and for the

purposes thereof, to withdraw the land from the

operation of the prior act of reservation."

To the same effect is Northern Pacific Railroad v.

Smith, 171 U. S. 260, and authorities there cited on

page 269.

In Jamestown & Nor. R'd Co. vs. Jones, 177 U. S.

125, Sherman Jones filed his pre-emption claim for the

land on February 12th 1881 ; on February 1st 1883,

T. J. Jones settled on, and the same day filed his pre-

emption claim for, the land—and thereafter made final

proof (p. 126). The Railroad Company constructed

its railroad in 1882, on January 26th 1883 filed its

articles of incorporation and proof of organization, and

on March 13th 1883 filed its map of definite location

(p. 125). Citing with approval Railway Co. vs. Ailing,

99 U. S. 463, the Court said (p. 130):

"This case establishes that a railroad company
becomes specifically a grantee by filing its articles

of incorporation and due proofs of organization

under the same with the Secretary of Interior.

X X But what constitutes a definite location of

the right of way? Upon the answer to that ques-

tion the present controversy hinges, x x
It follows from these views that the grant to the

plaintiff' in error by the Act of 1875, became defi-

nitely fixed by the actual construction of its road,

and that the entry of the defendant in error was
subject thereto."
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Definite location in that case (the Company claimed

under the general right of way Act, not by special

grant) corresponds with date of grant in the case at

bar; and the decision was for the Company as to lands

covered by a pre-emption filing at the date of definite

location.

(d). In Wagstaff v. Collins, 97 Fed. Rep. 3-9, the

Court of Appeals, considering the effect of homestead

filings, and occupancy of settlers, had upon the power

of Congress to grant the land to another by Act of

March 3rd 1887, said (p. 8)

:

"It is urged, however, in opposition to this view,

that the complainant's ancestor had accjuired a

vested right in the land by virtue of his homestead
claim and residence thereon, of which neither he
nor his heirs could be deprived by subsequent legis-

lation, and that the complainants are therefore en-

titled to the land, to the exclusion of the purchasers

from the railway company, although Congress
clearly intended to confirm the purchasers' title.

We are not able to assent to this proposition. In

the case of Shiver v. U. S., 159 U. S. 491, 495, 16
Sup. Ct. 54. the doctrine was fully approved that

an entry upon public land accompanied by resi-

dence thereon, in pursuance of such permission as

is given by the land laws of the United States,

confers no vested interest in the land until the set-

tler has remained in possession for the length of

time or done the acts which under the law entitled

him to a patent. Such a settlement, it was said,

protects the settler from intrusion by others, but

confers no rights as against the United States.

This court in Norton v. Evans, 49 U. S. App. 669,

27 C. C. A. 168, and 82 Fed. 804, 807, also applied

the same rule, that had long been applied to pre-

emption claimants, to a homestead claimant, hold-
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ing that an entry by the latter "creates no vested

rights as against the United States, and does not

interfere with the power of Congress by subse-

quent legislation to dispose of the land" ; citing

Frisbie v. Whitney, 9 Wall. 187; The Yosemite
Valley Case, 15 Wall. 77; Buxton v. Traver, 130

U. S. 232, 9 Sup. Ct. 509; Campbell v. Wade, 132

U. S. 34, 10 Sup. Ct. 9."

From which it follows that the homestead filing of

Kelley, made in 1865, did not deprive Congress of the

power to grant the land filed for unto the defendant

Company, by its Act of July 25th 1866.

II.

The Kelley homestead filing did not bring the land

within any express exception of lands from the de-

fendant Company's grant.

The Act granting lands to the Union Pacific Rail-

road Company and Central Pacific Railroad Company

(12 Stat. 489, Sec 3), and the Act granting lands to

the Texas Railroad Company (16 Stat. 573, Sec 9),

each except from the grant all lands "to which a pre-

emption or homestead claim" is found "attached at the

time the line of said road is definitely fixed"; the Ore-

gon Central grant (16 Stat. 94, Sec 1 ) excepts from the

grant it makes lands "held by valid pre-emption or

homestead right at the time of the passage of this Act"

;

the Northern Pacific granting Act (13 Stat. 365, Sec

3), also the Atlantic & Pacific and Southern Pacific

granting Acts (14 Stat. 292, Sec 3), excepts from the

grant all lands covered by "pre-emption or other claims

or rights" at the date of definite location.
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In their construction of those grants the Courts, and

the Land Department, have held that a pre-emption fil-

ing is a "pre-emption claim", and that a homestead

filing is a "homestead claim", within the meaning of

the excepting phrases referred to; and that lands cov-

ered by such filings at the time, are lands "to which a

pre-emption or homestead claim is found attached" at

the date of definite location, within the meaning of the

excepting clauses.

But the granting Act in this case contains no express

exception of lands "to which a pre-emption or home-

stead claim" is found attached, nor of lands "held by

valid pre-emption or homestead right", nor of lands

covered by "pre-emption or other claims or rights". We
have shown that Congress had lawful authority to grant

unto the defendant Company lands which were, at the

time either of enactment or of definite location, covered

by pre-emption or homestead filings; hence it cannot

properly be held in this case that lands which would

have passed to the defendant Company under its grant

in the absence of such filings, were thereby prevented

from so passing.

The intent of Congress must, of course, control; and

a Court of equity has the power to decree that by "this"

Congress meant "that", or what-not. The express ex-

ception to be considered here is of lands "occupied by a

homestead settler"—and there is no proof showing, or

tending to show, that the land in this suit was "occupied

by a homestead settler" at the date of grant, or at any

time. ^^•.,

The benefits of the pre-emption laws (See's 2259-2265
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U. S. R. S. ) were extended to persons who "inhabit

and improve" the land. In other w^ords, the pre-emptor

was required to settle on the land in advance of filing

for it ; and the Interior Department regulations required

the fact and date of prior settlement to be alleged in the

filing (1 L. D. 661, Rule 48). It is true such allegation

was not required to be made under oath ; still some-

thing could be said in support of a contention that prior

settlement might be presumed from a pre-emption filing

—though not under oath.

But the homestead laws (See's 2289 to 2317 U. S.

R. S. ) do not require settlement before filing—nor do

the Land Department regulations require the homestead

filer to allege that he has theretofore settled; the re-

quirement in that behalf being his statement that he

intends to thereafter settle on the land (i L. D. 658,

Rules 12, 13). It was not until passage of the Act of

May 14th 1880 (21 Stat. 141) that a homesteader was

allowed the benefit of settlement, if such he had, before

filing (Maddox vs. Burnham, 156 U. S. 547); from

which it follows, conclusively, that settlement cannot, in

the absence of proof, be presnnied from a homestead

filing.

III.

Were the patent erroneously issued, its cancella-

tion would be barred by the Act of March 2nd 1896.

Besides it is stipulated that, the lands in suit in-

cluded, the Company has not received the quantity of

land granted to it.
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(a). It is stipulated that the defendant Company

sold the land in suit, and by deeds made in 1891 and

1895, conveyed it; and that such "purchases and sales

were made in good faith, for full value of the land, with-

out notice to the said purchasers, or any of them, other

than such presumptive notice as is given by the law, of

the existence of the said homestead filing, or record

thereof." (Tr., p. 38, Item 11).

The first section of the Act of Congress of March 2nd

1896 (29 Stat. 42) provides as follows:

"But no patent to any lands held by a bona fide

purchaser shall be vacated or annulled, but the

right and title of such purchaser is hereby con-

firmed."

The Supreme Court, in United States v. Winona &c

Railroad, 165 U. S, 463-482, speaking of the Act of

March 2nd 1896, said:

"These being the provisions of the Act of 1887,

the Act of 1896 confirming the right and title of a

bona fide purchaser, and providing that the patent

to his lands should not be vacated or annulled, must
be held to include one who, if not in the fullest

sense a 'bona fide purchaser,' has nevertheless pur-

chased in good faith from the Railroad Company."
(p. 481)
"Given a bona fide purchaser, his right and title

is confirmed, and no suit can be niaintained at fJic

instance of tJie Goi'crnmcnt to disturb it."

(b). In the Winona case {supra) as here, the

United States did not specially ask judgment for value
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of the land; and in that case the United States failed to

show that, lands in suit included, the Company had re-

ceived the full quantity of land promised by its grant.

Speaking of those matters the Court said (165 U. S.

481-2):

"If it be suggested that under the scope of these

acts, though the suit must fail so far as it is one to

set aside and cancel the certification, it may yet be
maintained against the defendant railroad com-
pany for the value of the lands so erroneously certi-

fied, and that the decree should be modified to this

extent, it is sufficient to say that, first, the Govern-
ment has not asked any such decree; second, that it

may be doubtful whether for the mere purpose of

recovering money an action at law must not be the

remedy pursued ; but lastly, and chiefly, that it does

not appear from this record either that the railroad

company received an excess of lands or has even
received (these lands included) the full quantity of

lands promised in the grant; and further, that it

does not appear that there were not within the

granted or indemnity limits lands which the com-
pany might have rightfully received but for this

erroneous certification. It will hardly be contended

. that, if, simply through a mistake of the land de-

partment, these lands were certified when at the

time other lands were open to certification which
could rightly have been certified and which have
since been disposed of by the Government to other

parties, so that there is now no way of filling the

grant, the Government can nevertheless recover the

value of the lands so erroneously certified. In other

words, the mistake of the officers of the Govern-

ment cannot be both potent to prevent the railroad

company obtaining its full quota of lands, and at

the same time potent to enable the Government to

recover from the company the value of lands

erroneously certified."
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In the case at bar it is stipulated that, the lands in

suit included, the Company has not received the quantity

of land granted to it.

(c). The Act of March 2nd 1896, provides for entry

of judgment against railroad companies for $1.25 per

acre, in suits to which bona fide purchasers are parties;

but that Act does not provide for the entry of judgment

against the railroad company in a case like this, where

the purchaser is not a party to the suit, and has not

asked confirmation of his title by the Secretary of In-

terior or any Court.

Defendant's Reply.

We were this day served with "Appellant's Brief"

—

after the manuscript for the foregoing Brief was ready

for the printer.

(i). It is well settled, and familiar judicial law, that

railroad land-grants generally, conferred by the words

"That there be, and hereby is, granted", are grants in

praesenti, which (a) as to primary-limits thereof at-

tach at definite location to lands not then within the

category of exceptions, and (b) as to the indemnity

lands attach at date of selection thereof; and that (c)

the title to primary lands vested by definite location, and

the right to indemnity lands vested by selection, are

carried by the doctrine of relation back to date of the

granting Act, for date of title. In the same sense a pre-

emption entry, made to day, is related to the pre-emption

Act, passed more than fifty years before.
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(2). It was held in the Bardon case (145 U. S. 535)

that land theretofore sold and disposed of under the pre-

emption laws, for which a Land Department patent re-

ceipt zvas outstanding, and in which land the United

States possessed neither right, title nor interest at the

time Congress made the railroad grant, did not pass

under the railroad grant; the Court remarking (p.

542):

"Congress could not be supposed to have thereby

intended to include land previously appropriated to

another purpose, unless there was an express decla-

ration to that effect. A special exception of it was
not necessary, because the policy which dictated

them confined them to land which Congress could

rightfully bestow without disturbing existing re-

lations and producing vexatious conflicts."

(3). The case of United States vs. Southern Pacific

R'd, 146 U. S. 570, quoted from in the Brief under

reply, has but little, if any, significance here. That case

involved lands within over-lap of two similar railroad

land-grants—one by Act of Congress of 1866, the other

by Act of Congress of 1871 ; and the Court held that,

both roads having been definitely located, title was.

transferred by the 1866 grant—hence could not pass

under the subsequent 1871 grant.

It became necessary, in Southern Pacific R'd Co. vs.

United States, 183 U. S. 519, to determine what was

decided in the 146 U. S. 570 case (See p. 529) ; in de-

termining which the Court said (183 U. S. 532)

:

"Obviously the fact settled by the decisions in

those cases, was the filing by the Atlantic and Pa-
cific of an approved map of definite location. Upon
that the controversy Jiinged."
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This is supported by the following remarks of the

Court, in its opinion quoted from by the Brief under

reply (146 U. S.), on page 606:

"The question is asked, supposing the Atlantic

& Pacific Company had never located its line west

of the Colorado River, would not these lands have

passed to the Southern Pacific Company under its

grant ? Very likely that may be so. The language
of the Southern Pacific Company's grant is broad
enough to include all land along its line, and if the

grant to the Atlantic & Pacific Company had never

taken efifect, it may be that there is nothing which
would interfere with the passage of the title to the

Southern Pacific Company."

The foregoing paragraph is particularly significant in

view of the effect given by the Court (146 U. S. 617) to

the following proviso in the Southern Pacific grant

:

"Provided, however, that this section shall in no
way affect or impair the rights, present or prospec-

tive, of the Atlantic and Pacific Railroad Company,
or any other railroad company."

The applied sense of which is that, but for definite

location, the prior Atlantic & Pacific grant, with attend-

ing "prospective" rights, would not have prevented the

passage of title under the subsequent Southern Pacific

grant.

Had the land in suit here been granted, sold, or other-

wise finally disposed of at the date the defendant Com-

pany's grant was made (as in the Bardon case) or

definitely located, the rule in the Bardon case would,

doubtless, except it from the defendant Company's

grant.
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Our contention in this case is, that Kelley's homestead

aiing, of record at date of the defendant Company's

grant but set aside before definite location, did not pre-

vent the passage of title under the Company's grant,

nor bring the land within any express exception from

that grant.

(4). It will be found that not one of the decisions

cited in the Brief under reply, is authority for saying,

as precedent or on principle, that the homestead filing

of Kelley, who never settled upon nor occupied the land,

of record at date of Company's grant but set aside be-

fore definite location, operated to prevent passage of

title under, or excepted it from, that grant.

The nearest approach to precedent in decision against

us, cited by the Brief under reply, is the gratuitous state-

ment by the Supreme Court in the De Lacey case, as to

what the effect would have been had Flett filed five years

before he did file.

It is respectfully submitted that the decree appealed

from should be affirmed.

WM. D. FENTON and WM. SINGER, JR.,

: Attorneys for the Defendant.

WM. F. HERRIN,
Counsel for the Defendant.
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In the United States District Court for the District of Alaska,

Second Division.

V. V. GRIGGS,
\

Plaintiff,

vs.

THE NORTHWESTERN STEA]Nr-

SHIP COMPANY (a Corporation),

Defendant.

Complaint.

Plaintiff complains of the defendant, and for cause of

action alleges:

I.

That the defendant now is, and was at all the dates

and times hereinafter mentioned, a corporation organ-

ized, existing and doing business under and by virtue

of the laws of the State of Nevada, and was and is do-

ing business in the District of Alaska, under and by

virtue of the laws of said District, with offices at Nome.

II.

That the defendant at all the dates and times herein-

after mentioned was, and now is a common carrier of

freight and passengers for hire between Seattle, in the

State of Washington, and was at all of said dates and

times and still is the owner, proprietor and operator of

a certain steamship named the "Olympia," employed
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and used by the defendant in carrying passengers and

freight from Seattle to Nome and between said points

for hire.

III.

That on the first trip of said steamship to Nome in

rlie spring of the year 1904, the plaintiff was a passen-

;:or on said steamship bound from Seattle to Nome, and

was employed by the Pacific Cold Storage Company in

loolving after and feeding their stock, consisting of sheep

nnd cattle, on board of said steamship en route from

Seattle to Nome.

IV.

That on or about the thirteenth day of -June, 1904,

while en route to Nome on said steamship "Olympia," as

a passenger received thereon by said defendant com-

pany, the plaintiff while engaged in feeding sheep for

said Pacific Livestock Company as aforesaid, upon the

upper deck of said steamship, the same being a false

(lock constructed for the purpose of handling said sheep

and feeding them, without any fault or negligence on his

part, through the fault, negligence and carelessness of

the defendant company and its servants, agents and

employees, fell through an open hatch in said upper

false deck, and through the three lower hatches onto the

lower deck of said steamship; that by reason of said fall

the plaintiff was injured and bruised in his body, and his

back was severely wrenched, bruised and injured, and

plaintiff's right arm was broken and fractured both above

and below the elbow, and his elbow joint was dislocated,
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and that said injuries sustained by the plaintiff will be

continuous and permanent, and will greatly interfere

with and prevent plaintiff from performing bodily work,

and the work usually performed by the plaintiff; that

ever since said fall plaintiff has suffered great and con-

tinuous mental pain and agony of mind and 'body, and

that plaintiff was without any medical or surgical aid

or attention after said injuries were sustained as afore-

said for a period of five days and until the arrival of

said steamship at Nome in the District of Alaska.

That said hatch-hole in said false deck aforesaid,

and the walk constructed above around and about the

same, was so constructed and maintained by said de-

fendant Company, and its agents, servants and em-

ployees, as that neither the said hatch hole nor the said

Avalk had any railing or other protection around or

about the same, and that the same were maintained in

an insecure and dangerous manner.

That it was the custom on said steamship to maintain

below said hatch-hole, and between the false deck and

the first deck below the same, a net, when said hatch-

hole in the false deck was not being used for the pur-

pose of raising hay and feed from the deck below, and

that the same was not being used on the date and at

the time when plaintiff was injured as aforesaid.

That the said net was not suspended in its proper

place as aforesaid, at the time the plaintiff received

said fall and said injuries, by reason of the negligence

and carelessness of the defendant Company, and its
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agents, servants and employees, and that if the said net

had been in its proper and customary place plaintiff

would not have fallen to said lower deck as afore-

said, and would not have received said injuries, and

that if the said hatch-hole and the walk around the

same had been properly constructed plaintiff would not

liave fallen into said hatch-hole, and that said hatch-

iiole and said walk was so constructed and maintained

through the fault, negligence and carelessness of the de-

fendant.

V.

The plaintiff has been compelled to and has employed

a physician and surgeon for the treatment of his said

injuries, and has paid hospital fees and for medicines

and drugs and for said physiscian the sum of |175.00.

VI.

That by reason of the careless and negligent acts and

conduct of the defendant company, and its agents, ser-

vants and employees as aforesaid, the plaintiff has been

unable to work for two months and will be unable to

work for at least three months more, and plaintiff by

reason of said injuries, so caused as aforesaid has been

and will be permanently injured, and that said injuries

will at all times interfere with and prevent plaintiff

from performing duties, his usual work and occupation,

to plaintiff's damage in the sum of five thousand dol-

lars; and that by reason of the great mental and bodily

agony, pain and suffering, so caused on account of the

careless, negligent and wrongful acts and conduct of
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the defendants, its servants, ag:ents and employees,

plaintiff has been and is damaged in the further sum of

five thousand dollars.

VII.

That immediately before the plaintiff sustained said

fall and received said injuries he was a strong, able-

bodied man, and his occupation was that of a miner,

laborer and teamster, and in doing- other physical work

requiring strength and bodily exercise.

VIII.

Wherefore plaintiff prays judgment against the de-

fendant for the sum of ten thousand dollars, and for

the further sum of one hundred and seventy-five dollars

for his expenses for medical and surgical aid and for

hospital fees and for drugs and medicines, and for his

costs and disbursements herein.

JAMES FRAWLEY.

PACKWOOD & APPLEWHITE.

United States of America

District of Alaska.
>'SS.

V. V. Griggs, being first duly sworn, deposes and says

he is the plaintiff in the above-entitled action. That he

knows the contents of the foregoing complaint and the

same is true as he verily believes.

V. V. GEIGGS.
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Subscribed and sworn to before me this 15th day of

August, 1904.

[Notarial Seal] T. C. WAKEFIELD,

Notary Public, District of Alaska.

[Endorsed] : No. 1193. In the United States District

Court for the District of Alaska, Second Division. V.

V. Griggs, Plaintiff, vs. The Northwestern Steamship

Company (a Corporation), Defendant. Complaint.

Filed in the oflQce of the Clerk of the United States Dis-

trict Court, Alaska, Second Division, at Nome, Alaska.

Aug. 23, 1904. Geo. V. Borchsenius, Clerk. By G. J.

L. Deputy Clerk. Packwood & Applewhite, Attorneys

for plaintiff.

In the United States District Court for the District of Alaska,

Second Division.

V. V. GRIGGS,

Plaintiff,,

vs.

THE NORTHWESTERN STEAM-

SHIP COMPANY (a Corporation),

Defendant.

Summons.

The President of the United States of America to the

Northwestern Steamship Company, the Above-

named Defendant, Greeting:

You are hereby notified and required to appear in the

United States District Court for the District of Alaska,
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Second Division, and answer the complaint of the plain-

tiff filed against you in the above-entitled action, within

thirty days from the date of the service of this summons

upon you.

And you are further notified that if you fail to ap-

pear and answer said complaint within said time, the

plaintiff will take judgment against you for the sum of

ten thousand dollars damages, and the further sum of

one hundred and seventy-five dollars damages, and for

the costs and disbursements of this action, as prayed

for in plaintiff's complaint, a copy of which is herewith

served upon you.

Witness the Honorable ALFRED S. MOORE, Judge

of the United States District Court for the District of

Alaska, Second Division, and the seal of said Court on

this 23d day of August, 1904.

[Seal of Court] GEO. V. BORCHSENIUS,

Clerk of the Above-entitled Court.

By Jno. H. Dunn,

Deputy.

United States of America,^

District of Alaska,

Second Division.

I hereby certify that I received the annexed summons

on the 2'3d day of August, 1904; and thereafter, on the

same date, I served the same, at Nome, Alaska, upon

the within named defendant, The Northwestern Steam-

ship Company, a corporation, by delivering to and leav-

ing with W. T. Perkins, the duly authorized agent of
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said corporation, a copy thereof, together with a certi-

fied copy of the complaint filed therein.

Returned this 24th day of August, 1904.

FRANK H. RICHARDS,

United States Marshal.

By G. W. Johnson,

Deputy.

MARSHAL'S COSTS:

1 service |6.00

[Endorsed] : No. 1193. In the United States District

Court for the District of Alaska, Second Division. V.

V. Griggs, Plaintiff, vs. The Northwestern Steamship

Company, a corporation, Defendant. Stimmons. Filed

in the office of the Clerk of the United States District

Court, Alaska, Second Division, at Nome, Alaska. Aug.

24, 1904. Geo. Y. Borchsenius, Clerk. By Jno. H.

Dunn, Deputy. Packwood & Applewhite, Attorneys for

Plaintiff. i
f '
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In the United States District Court for the District of Alaska,

Second Division.

V. V. GRIGGS,
Plaintiff,.

vs.

THE NORTHWESTERN STEAM-

SHIP COMPANY (a Corporation),

Defendant.

Answer.

Comes now the defendant in the above-entitled action

and answers to plaintiff's complaint herein as follows:

I.

Admits eYerj allegation, matter and thing contained

in paragraph (1) one of said complaint.

II.

Admits every allegation, matter and thing contained

in paragraph (2) two of said complaint.

III.

Denies each and every allegation, matter and thing

contained in paragraph (3) three of said complaint, and

the whole thereof.

IV.

Denies each and every allegation, matter and thing

contained in paragraph four of said complaint, and the

whole thereof.
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m
Denies each and every allegation, matter and thing

contained in paragraph five of said complaint, and the

whole thereof.

VI.

Etenies each and every allegation, matter and thing

contained in paragraph six of said complaint, and the

whole thereof.

VII.

Denies each and every allegation, matter and thing

contained in paragraph seven of said complaint, and the

whole thereof.

Wherefore defendants prays that said action be dis-

missed, and that it have and recover its costs and dis-

bursements herein.

DUDLEY DEBOSE,

Attorneys for Defendant.

United States of America,

District of Alaska.
ss.

W. T. Perkins, 'being first duly sworn, upon oath de-

poses and says:

That he is the designated agent of the Northwestern

Steamship Company, a corporation, the defendant

named in the foregoing answer, and officer thereof upon

whom service of process upon said corporation may be

made.

That he has read the foregoing answer and knows the
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contents thereof, and that the same is true, as he verily

believes.

WM. T. PERKINS.

Subscribed and sworn to before me this 29th day of

August, 1904.

[Notarial Seal] G. B. BRUBAKER,
Notary Public in and for the District of Alaska.

Due service of the within answer by copy thereof is

hereby admitted at Nome, Alaska, this 29th day of Aug-

gust, 1904.

W. H. PACKWOOD,
JAMES FRAWLEY,
Attorneys for Plaintiff.

[Endorsed] : No. 1193. In the United States District

Court for the District of Alaska, Second Division. V.

V. Griggs, Plaintiff, vs. The Northwestern Steamship

Company, a corporation, Defendant. Answer. Filed in

the office of the Clerk of the United States District

Court, Alaska, Second Division, at Nome, Alaska. Aug.

29, 1904. Geo. Y. Borchsenius, clerk. By Jno. H.

Dunn, Deputy Clerk. Dudley DuBose, Esq., Attorney

for Defendant.
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In the United States District Court for the District of Alaska,

Second Division.

V. V. GKIOGS,

Plaintiff,

vs.

T^HE NORTHWESTERN STEAMSHIP
I

COMPANY (a Corporation),

Defendant.

Judgment Entry.

On this day this cause came on to be heard upon the

motion of the plaintiff for judgment herein, upon the

verdict of the jury heretofore returned and filed in this

cause, the plaintiff appearing by James Frawley and

William H. Packwood, his attorneys; and the defendant

appearing by Joseph K, Wood, of counsel, and the mo-

tion of the defendant for a new ti'ial having been here-

tofore overruled and denied by the Court, and it appear-

ing to the Court that the trial jury in said cause having

heretofore returned a verdict in this cause in favor of the

plaintiff, assessing his damages in the sum of |1,750.00,

and the Court now being fully advised in the premises,

it is therefore considered, ordered and adjudged that

plaintiff have judgment and have and recover of and

from the defendant the sum of seventeen hundred and

fifty dollars and his costs and disbursements herein

taxed at the sum of |65.50 and that execution issue to

enforce this judgment.
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Done and dated in open Court on this, the 16th day of

February, 1905.

ALFRED S. MOORE>

Judge of the United States District Court for the Dis-

trict of Alaska, Second Division.

[Endorsed] : No. 1193. In the United States District

Court, for the District of Alaska, Second Division. V.

V. Griggs, Plaintiff, vs. The Northwestern Steamship

Co., a Corporation, Defendant, Judgment Entry. Filed

in the Office of the Clerk of the United States District

Court, Alaska, Second Division, at Nome, Alaska. Feb-

ruary 16, 1905. Geo. V. Borchsenius, Clerk. By Angus

McBride, Deputy Clerk. J. D. 1, page 213. Vol. 3

Orders and Judg-ment, page 103.

United States District Court, District of Alaska, Second

Division.

VALENTINE V. GRIGGS,

Plaintiff and Defendant in Error.

vs.

NORTHWESTERN STEAMSHIP CO.,

Defendant and Plaintiff in Error.

Bill of Exceptions-

This is an action at law to recover damages for per-

sonal injuries received by the plaintiff by falling through

a hatchway on the defendant's teamship ''Olympia"
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while on the voyage from Seattle, Washington, to Nome,

Alaska, in June, 1904.

The case came regularly on for trial on the 20th day

of December, 1904, before the Honorable Alfred S.

Moore, Judge of the said court, and continued thereafter

on the 21st and 22d days of said month, the plaintiff

appearing in person and with his counsel, Messrs. James

Frawley and W. H. Packwood, and the defendant ap-

pearing by its attorney, J. K. Wood, Esquire.

The jury having been impaneled, the following pro-

ceedings were had and testimony taken:

First Exception.

On the plaintiff offering to read the deposition of one

Harry Watson, taken pursuant to stipulation of the

parties, the defendant objected to the introduction of

any evidence on the part of the plaintiff for the reason

that the complainant in the case does not state fact

sufficient to constitute a cause of action, in this: that

the complaint does not state that the plaintiff was a

passenger for hire on defendant's steamship, or that he

was on board the same under such circumstances as

would make the defendant liable for any injuries he may

have sustained.

The allegations of the complaint as to plaintiff's

status on board of said vessel are as follows, to wit:

''III. That on the first trip of said steamship to

Nome in the spring of the year 1904, the plaintiff was a

passenger on said steamship, bound from Seattle to

Nome, and was employed by the Pacific Cold Storage
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Company in looking after and feeding their stock con-

sisting of sheep and cattle, on board of steamship en

route from Seattle to Nome.

IV. That on or about the 13th day of June, 1904,

while en route to Nome on said steamship "Olympia" as

a passenger, received thereon by said defendant com-

pany, etc."

The Court overruled defendant's said objection, to

which ruling of the Court the defendant duly excepted,

and the said exception was allowed.

Second Exception,

At the close of the plaintiff's testimony in chief, the

defendant moved for a nonsuit, as follows, to wit:

"Now comes the above-named defendant at the close

of the testimony submitted on behalf of the plaintiff,

and moves the Court to direct an order of nonsuit in

this cause for the reasons:

1st. That the evidence submitted on the part of the

plaintiff wholly and entirely fails to show any neglig-

ence or carelessness on the part of the defendant which

caused the injury complained of in the complaint of

plaintiff.

2d. That of the injury complained of by the plaintiff

was occasioned by any negligence or carelessness upon

the part of the defendant that the evidence shows that

the plaintiff himself did not exercise due care and cau-

tion in and about the premises where he was working,

and that his own negligence and carelessness directly

contributed to his injury, and that by the exercise of due
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(Deposition of Harry Watson.)

care and caution, or ordinary care and caution, he might

have prevented the same.

3d. That it appears from the testimony submitted

on behalf of the plaintiff that the plaintiff himself knew

of the dangerous condition, if the same was dangerous,

of the premises upon which and about which he had

worked in feeding the sheep, and that he was fully cog-

nizant of such dangerous condition, if the same was

dangerous, and that by the exercise of care and caution

he might have known the same, and having known the

same and having been aware of such dangerous condi-

tion of said premises for some days before the injury

that he assumed all the risk in going upon said prem-

ises, and was guilty of such contributory negligence as

bars a recovery in this case.
^

Upon the two grounds, we ask your Honor to direct

an order of nonsuit in this case, assumption of risk, and

likewise contributory negligence."

The plaintiff in support of his case introduced the fol-

lowing testimony:

The deposition of the witness HARRY WATSON, was

read on behalf of plaintiff. Said witness testified as

follows:

My name is Harry Watson. I came to Nome, Alaska,

on the 17th day of June, 1904, coming from Seattle on

the "Olympia." I am acquainted with Y. Y. Griggs, and

am also acquainted with the formation of the different

decks on the steamship "^Olympia." The upper deck was

where they had the sheep, and was called the false deck.
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(Deposition of Harry Watson.)

The next deck underneath that was the main deck, and

down below that is between-decks, and the deck below

that is the orlop deck. I was on board the steamship

"Olympia" at the time the plaintiff Griggs met with his

accident, and was standing looking at him when he fell.

I saw the hatches through which plaintiff fell from fif-

teen minutes to an hour prior thereto. The last thing

they used the said hatches for prior to the time the

plaintiff met with his accident was in taking a hoi'se out

and hoisting him overboard. The mate, the boatswain

and the crew of the ''Olympia" took part in hoisting the

horse out and putting him overboard. The hatch on

the main deck was supposed to have or be protected

by a net over it. They had put the net over it, but they

left the after-part on the portside thrown back so that

that left about one-fourth of the hatch open. The hatch

was usually protected by the net being over it. The net

was there to protect people from falling down the hatch.

When this horse was being raised, I saw the sailors

starting to reclose the net across the hatch. They did

not stretch it clear over; they left the after-part of the

forward hatch on the port side; they left the net off. I

saw the plaintiff immediately prior to the accident; he

was feeding the sheep at the time. I was standing look-

ing up at him when he was pouring a sack of oats in

the bucket when he fell. He had just that little space

to stand upon to feed his sheep. At the time Mr. Griggs

fell this netting on the main deck was not stretched

entirely across the hatch, being left that way by the
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(Deposition of Harry Watson.)

crew, the sailors. That hatch was not used from the

time the horse that I have spoken of was raised and

thrown overboard by any person for lowering or hoist-

ing grain or anything else.

Ooss-examination.

My business is that of a longshoreman, and I have not

followed the sea to speak of. I was looking at the plain-

tiff at the time he fell, and was about twelve feet from

him. I have been on the board on which he was stand-

ing at the time he fell. It was about four o'clock in the

afternoon. I think he was feeding supper at the time

he fell. It was broad daylight, and a good, bright day.

If I had been standing where plaintiff was standing at

the time he fell I would have seen the net if it had been

over the hatch. There was nothing above the netting

or hatch at all except the board he was standing on.

That came about even with the hatch, and was about

eight feet, maybe a little higher, or a little less. At the

time he fell he was pouring out a sack of oats into a

bucket. He had the sack between his legs and the

bucket was in front of him, in which he was pouring his

oats. I could not say what caused him to fall. The

hatch was not protected and there was no room to stand

up there. I could not say whether it was the motion of

the vessel, or that he slipped that made him fall. He

fell forward and when he came down he gave a twist

and landed on his neck and shoulder more than anything

else. The fall was kind of sideways, and if the hatch bad
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been here (indicating) he kind of fell over like that, off to

the port side, kind of a little sideways. The sheep-pens

were made of six-inch boards, boarded up, and a space

of only six inches apart between each board, I should

judge. I have often seen this hatch open on the main

deck. It was not infrequent that it was open, a good

many times, to my knowledge, on that trip.

The deposition of WILLIAM BRYNING, a witness for

the plaintiff, on oath testified as follows:

My name is William Bryning, 24 years of age, and my

occupation is a longshoreman at Nome. I follow the

sea when I am down below. I am acquainted with the

steamship ''Olympia" and with the plaintiff, V. V.

Griggs. I took passage on the ^'Olympia" from Seattle

to Nome on her first voyage in the spring of 1904, and

am acquainted with the formation of the fore part of

the ship, and the different hatches and decks. I was

present and saw the accident that occurred to plaintiff

on or about the 13th day of June, 1904. Just immed-

iately prior to the accident that befell plaintiff they

were hoisting a dead horse up and dumping him; the

mate, the boatswain, and the sailors being engaged in

this work. This hatch was protected on this trip by a

net sling over it. This net sling was usually there ex-

cept when the hatch was being used for the uplifting or

lowering of commodities through the hatches, and it

was the usual custom on that voyage to keep the hatch
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(Deposition of William Bryning.)

protected by this netting", when the same was not in

use. After this horse was hoisted this netting was

placed partly across, but they did not finish the Job.

They went away and left that corner there on

the after part of the hatch on the port side; they

left it uncovered, the crew left it uncovered. The false

deck and the hatch therein with the cattle-pens were

built up over the main deck, with a walk around the

hatch on the false deck that was about a foot wide, I

guess. It extended around the outer edge of the hatch,

or the inside of the hatch over the cattle-pen. There

were pens on the outer side filled with sheep. Tliere

was no protection by any railing on the near side of the

walk next to the hatch on the false deck. After this

horse was raised and thrown overboard I saw the ac-

cident that befell the plaintiff, which occurred, I should

judge, somewheres around a half an hour or so after the

horse was hoisted from the lower deck. The hatch had

not been used for any other purpose from the time the

horse was hoisted until the accident that befell the

plaintiff, because I was standing there watching them

hoist the horse, and stayed there all the time. I saw

the plaintiff at the time of his fall. He had passed the

feed up to his partner, then he went up there, and his

partner went inside the cattle pens, and he was on the

outside of the plank and he was standing there with the

bucket in front of him and the sack between his legs;

filling the bucket out of the sack, when he fell. There
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was no railing or guard around this hatch on the inside.

The netting on the main hatch was about the height of

the cattle-pens below the false deck; I should judge be-

tween eight and ten feet, all of that. I saw the plaintiff

after his injury, and he suffered pain something terrible.

All the medical treatment he received, there was Major

French aboard. I did not know that he was a doctor;

and he was talking about setting his arm, but he never

did set his arm, and then he was in pain there and they

didn't do anything for him at all.

Cross-examination.

At the time the plaintiff fell I was standing near the

steerage companion-way. I was about five feet from the

hatch corners and about twelve or fifteen feet, some-

thing like that, from where the plaintiff was standing.

I could see him where he was standing, as I was stand-

ing on the main deck. There was no obstruction, as the

pens were on the sides. From the main deck to this

board on which the plaintiff was standing, I should judge

it was about the height of a horse, eight feet, somewheres

about eight feet, and from this board or plank to the

top of the sheep-pens it was about five feet, somewheres

around there. I can't say exactly whether the sheep-

pens were covered over or not, but I remember one day

they covered them over with canvas, because it was too

cold. The plaintiff had been around there about twenty

minutes or so, I guess, feeding the sheep, before he fell

that day. When I noticed him I guess he had just got
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(Deposition of William Brjning.)

to the place where he was standing when he fell. Prev-

ious to that he had been handing up the feed and getting

up there. He had just gotten on this board a few min-

utes when he fell. I do not know where he got on the

board with reference to the point where he fell from. I

never noticed him getting up. I did not keep my eyes on

the man all the time. He got this feed from down on the

main deck. He could hand the feed up to his partner

at the further part of the hatch, which would be about

eight feet from where he fell. In walking along that

board eight feet, you could see this netting if it had been

in place over this hatch, and if there had been a space in

the netting of about four feet that was open you could

have seen it if you wanted to, if it took your eye. There

would be nothing to obstruct the view going anywhere

along that false deck.

Redirect Examination.

A person could have seen whether the netting was

there if their attention had been directed specially to

the hatch. It was the object of this netting to be

stretched across the hatch when not in use. When the

hatch was in use, a person's attention would not be

called to the fact all the times; I do not see how it could

draw his attention to the hatch from the fact that hatch

was being used. He might have his attention called to

it, and he might not. It all depends on how he was

working. It he was interested in his work he might not.
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(Deposition of William Bryning.)

Recross-Examination.

This batch in the main deck was about twelve or four-

teen feet square, and the rope that made the netting

Avas three-inch rope, two and one-half or three-inch rope

T mean the circumference of the rope.

JOHN OTJSBEY, a witness being presented on be-

half of the plaintiff, testified as follows:

My name is John Ousby. I reside at Dickson, Alaska.

I first came to Alaska during the year 1904: on the steam-

ship "Olympia," coming from Seattle, and landed in

Dickson. I am acquainted with V. V. Griggs, and am

acquainted with the formation of the different decks and

hatches on the fore part of the steamship "Olympia."

The sheep deck was above the main deck, or the main

deck as she was constructed on her first voyage in 1904.

I was there when it was put up—that was where the

sheep were carried. I am a sailor, sir, and was at Moran's

when they were constructing the deck where the sheep

were carried and where the horses were carried. I was

at Moran's when they were building it. It was built

up on the deck sir, above the main deck, just the same

as this (indicating on model). It was above the main

deck and the sheep-pens were built right above here.

The horses were kept on the middle deck, and the sheep

were kept on the upper deck. The sheep deck was built

on top of this main or upper deck, sir. There was no

hatch in this upper or false deck, just a hole cut out
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(Testimony of John Oiisbey.)

where the hatch was. Well, you might call it a hatch,

sir, but it was just a hole through—over the other

hatches below decks. It was about seven or eight or

nine feet above the hatch on the main deck and directly

over the hatch. I could not say into how many divisions

the sheep-pens were divided on the false deck. The

sheep were fed and watered by the feed being passed

up and the water drawn up by a rope. I think it was

lifted by a rope or passed up; I do not know which, sir,

only I have seen them standing one man on the hay

that was piled up on the main deck and passing the

buckets or bales up to a man standing above on the

sheep deck, sir, hauled up or passed up, I could not say

which for sure. There were sheep tenders aboard the

boat feeding the sheej) during the trip. In feeding the

sheep there was around the pens a board so they could

walk across. They could climb onto the board from

this partition in the hatchway and lift the feed up there

over into these pens. Outside the pens there was this

board to walk across and around upon. From this

model you might say here is the sheep deck; here is the

board that was used for the walk around upon the pens,

and you would walk around and stand about here where

this piece of board, which was several feet long; I do

not know Just how many feet it was. The sheep deck

stood this way, and a person would stand about here

(indicating on model); he would have to stand down

here at this end and pull the water and feed up onto

this deck, sir, around on this board at each end, or else
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he would have to climb over here; I do not know, sir,

which. I could not say where the feed was passed up

through; I could not say whether it was passed up this

way or overhead and then brought over and passed over

in here, sir, or if it was passed up from this pile of hay

and feed, sir, from the other deck, and then packed

along this walk and over into the pens sir. There was

no railing or guard around this space upon the outside

of the sheep-pens next to the hatch or guard. There

was no railing between the sheep-pens and the inside

where the board was, nor between the edge of the

sheep-pen and the hatches or anywhere around there,

none whatever. On this trip I was looking after the

horses for the Western Alaska Construction Company.

I recollect the accident to Mr. Griggs, the plaintiff. I

was sitting on the hatch, sitting here on a pile of hay

that was piled up there, sir, and he lit right at my feet,

sir, when he fell. He fell from the sheep deck down

through the main deck to the olive (orlop) deck, came

down to the olive (orlop) deck, sir, fell down below to

the olive (orlop) deck. That would be through two

hatches from the sheep deck, down through the ship's

main deck, that is what is called the ship's deck,

through that hatch and down to the olive (orlop) deck.

The deck where the sheep were kept I have called the

sheep deck, or the false deck. Immediately below that

is what is called the ship's deck, or main deck, and be-

low that is the olive (orlop) deck, as we call it on board
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ships, sir. And the next one beneath that is the main

hold, sir. The space between the main deck and the

main hold is called between decks, that is what is called

the main decks, sir, between decks. I think it would

be between 7 and 8 feet between the two decks, sir, and

from the main deck to the sheep-pens it was about the

same distance. I think it was about the 26th day of

June that Mr. Griggs got hurt; I am not sure, but about

the 26th; this is my understanding, sir. The ship's

crew used this hatch in the main deck prior to the time

Mr. Griggs got hurt for hoisting a horse. The horse

belonged to Matlock and Beales. I was doctoring the

horse. He had pneumonia. The horse was originally

on the main deck, and we lowered him to the hold when

he was taken sick. Then we had him on the olive (or-

lop) deck and intended lifting him down the hatches

just where he was when he died. He was on the hatch

when he died, and afterwards he was raised and put

overboard by the crew of the ship. The hatch on the

main deck was usually protected by a net sling stretched

across it. The net sling protecting the hatch was tied

in the four corners, then some weights tied on each

side, then the net sling went over the hatch, and when

they were not using the deck for anything then they tied

the netting to the four corners and anchored it there.

When they was using the decks for anything they un-

tied it at the corners and threw it back. There were

these two cross-pieces across here (indicating on model),

two cross-pieces here and two cross-pieces here, and
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when it was put across the hatch one here and one here,

the sling was stretched across to here, stretched across

the hatch and anchored on the sides, when the hatch was

not in use, and when they wanted to use the hatches it

was untied at these two corners and thrown back to

one end or side. This net sling was about eight feet

below where the sheep-tenders used to stand about seven

or eight feet. When this hatch was not in use this

netting was fastened down at the four corners, or sup-

posed to be fastened down, by the rope being tied to

the side of the hatch. It would cover when in this posi-

tion within about six inches of the entire space of the

hatch. A person might fall through the main hatch to

the orlop deck when this netting was in place if he

struck just right. If a man struck it right he might

get through. If a man happened to get right down so

that his feet got through this six-inch space at the edge

of the hatch he might get a part way down anyway, but

I don't think he would get entirely through, or if the

rope covered but the one side alone and it gave some,

then I guess he could get through, but not if the rope

was in place on all four sides. He might fall entirely

to one side and the rope stretched some at that side he

might get through. A rope will give some, naturally

you know, and it would have to give some for a body to

fall through. These sides of the hatch where these

ropes are tied here in the corners they are- tied about

two or three yards apart, tied from this sling here (in-

dicating on model) and to this side of the hatch, and
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right beneath this net sling is the main hatch, and these

ropes are tied about six inches from the sides of the

hatch, so if a man fell down the hatchway he would

have to fall to one side, and the rope would have to give

enough so his body would pitch through. I think it

would be next to impossible for it to give that much,

still it might be possible; I would not like to say, sir. I

don't exactly know how long the plaintiff remained

where he fell on the orlop deck. When he struck we

helped him up and then some one told me to get Major

French, and Major French came and attended to him

there. Then they went and got a mattress, put a mat-

tress down for him to lay on; I guess two or three hours,

anyway, I don't exactly know; I could not say when

they did bring him up. I went and attended to my

work; I don't remember when they did bring him up.

Cross-examination.

Hatches and slings are all different sizes. I don't

know how far over the sides of the ship this netting ex-

tended if it was stretched. I don't know the size of the

netting. I testified that the netting was about six

inches smaller than the hatch—it was shorter than the

hatch and was fastened at the side with ropes. This

net sling was run up on this rope and there were rings

come out along at certain spaces and these ropes were

run through these rings, passed through these rings,

and the netting was raised and lowered then by means

of a pulley, same way as a canvas was pulled up over
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the ship's hatch, sir. I would not be sure about the

date, but as I remember it was about the 26th day of

June that this accident happened. I believe we left

Seattle on the fourth, if I can remember right, and I

think it was about the 26th of June, but I would not

give that positively as the date. That is as near as I

can judge. I could not testify as to the time of day.

The horses that I was in charge of were on the olive

(orlop) deck, the furtherest one down. They had, of

course, first class and steerage passengers aboard the

boat. They did not have any second-class passengers.

I did not have any berth. I slept down right with my

horses on some hay. My time was mostly put in down

with my horses on the olive (orlop) deck. I did not

spend any length of time up on the false deck where the

sheep were. I was up there on several times slinging

horses. I spent some little time on the main dck stand-

ing around slinging horses, putting them up on the ship's

deck. I mean I spent some time slinging my horses on

the main deck of the ship, slinging them when they got

down, and there were several horses that were sick and

had to be slung every day when they got down. Some

of our horses were sick and several other parties had

horses and mules aboard the ship that we used to have

to sling nearly every day; some of Major French's horses

and several other parties'. The feed with which these

sheep were fed was kept right up on deck right by the

sheep-pens. It was kept on the same deck, or the deck be-

low that, I think. The sheep-tenders who had charge of
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the sheep fed them, and they got the feed on the main

deck of the ship, immediately below the sheep deck, sir.

I don't know where this person feeding the sheep had

to stand when he fell. I don't know where he was

standing; I didn't see him at that time; didn't see him

until he lit right at my feet, where I was down below

on the olive (orlop) deck. I saw him around the deck

there passing the feed up, but I don't remember that I

ever saw him feeding the sheep, only I would see them

passing the feed up about every time when I was feed-

ing my horses. I never saw any ladder either forward

or aft the sheep-pens up from the main deck to this false

deck. I could not testify as to whether there was a

ladder there or not. I never seen any. There was no

feed aft of the sheep-pens. The feed for the sheep con-

sisted of hay and barley. A person could, I suppose,

take the feed and go around on the pens, go from one

pen into another. I don't know how wide this space

was on which he had to stand to feed the sheep. I think

it was about a foot or something like that, I would not

say for sure; I never paid enough attention to say just

bow wide it was. I don't think it was more than fifteen

inches wide.

Kedirect Examination.-

After the first couple of days out I think the sheep

were protected overhead. There was a canvas put up

over them to protect them from the weather, put up over

them and fastened down. I don't know wheter it was
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oyer all or a part of the pens. I don*t think the ship had

canyas for all of them. sir. The canyas was fastened

down with ropes.

Recross-examination. •

The sheep-pens were all around this opening on the

false deck, on all sides of it. I don't know whether

there were any braces running up from the false desk

along the sides of the sheep-pens securing them. I neyer

inyestigated that, but I understood there would be

braces holding these pieces out here. I cut some rope

yarn one day when we had to get aboye the sheep-pens

with a horse.

VALENTINE V. GEIGGS, the plaintiff, produced as a

witness in his own behalf, testified on oath, as follows:

My name is Valentine V. Griggs; 24 years of age; and

by occupation a teamster, miner and common laborer.

I first came to Nome in the season of 1904, on the ISth

day of June, coming from Seattle on the steamship

''Olympia.-' While on the trip I was engaged in feeding

and watering stock for the Pacific Cold Storage Com-

pany, being employed by Mr. Cox, who was the manager

for the Pacific Cold Storage Company. Tliis company

had on board that ship cattle and sheep. The cattle

were located on the false deck aboye the upper deck of

the ship, aboye the main deck of the ship, the false deck

being built aboye the upper deck or main deck. I had

something to do with the drawing and construction of
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the model in front of me. It represents the different

decks upon the steamship "Olympia/' and shows the rel-

ative positions of the sheep-pens and of the different

hatches and of the different pens. It shows half of it,

half of the pens, showing the left-hand side of the pens

running north and south. This is the false deck (indi-

cating) and this the main deck (indicating on model),

and this is between the upper and lower decks, and this

is the orlop deck, the lower deck. The pens on this false

deck are arranged around the hatch on the false deck

above the main deck and are divided into six pens. Over

here there would be the right-hand side. This is half

of the upper or false deck. Around this false deck there

was divisions into pens. Between this long pen and the

after part of the hatch there was a pen out here same as

this one, and one over here on this side of the hatch, just

the same as this one running on the left-hand side of the

hatch. This was a long pen here, running clear across

here to here (indicating on model). This was just one

long pen here running clear across, and that end on the

opposite side of the deck it was just the same. As you

passed around there at the end of where the sheep-pens

were there were a couple of boxes or portable stalls

where they raised the horses on board the ship. These

boxes were the same as this was around here where it

laid against the sheep-pens on this side (indicating on

model). These portable box-stalls on this false deck

were in the same position on the other side of the ship

as this smaller pen on this side. The sheep-pens were
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protected by canvas the second day out, to protect the

sheep from the weather. TTie canvas was run along

these sheep-pens near the length of the hatchway, and

crossed the ends this way, fastened down tight, only

leaving a couple of openings here at the corner for us

to feed them. The canvas covered the entire sheep-pens.

We got the feed for the sheep from the main deck, right

about here (indicating on model). Tlie feed for the cat-

tle was between-decks. On this trip we fed the sheep

and cattle two times a day each. We fed the sheep at

7 and 8 o'clock in the morning, and the cattle about 6

o'clock, and again in the afternoon we fed the sheep

about 4 o'clock, and the cattle about 6 o'clock in the

evening. That was the uniform rule in regard to feed-

ing the sheep and cattle on this trip by Mr. Oox. We
got the water from a large tank sitting right here, and

we carried water from this end up along here ( indicating

on model). We got the feed up to the sheep by lifting

it up and set it on this board here (indicating), taking it

from the main deck to the false deck where the sheep

were. We would carry it along in front and around the

horses between this large horse stall, then we would go

up onto this board at this side and carry it on around

here to the sheep, and pour it into the buckets and then

Into the sheep-pens. We passed the feed into the sheep

here; there was a space left open for that purpose to

feed there. In this pen and where we fed from at this end

we would stand on a pile of hay. These pens we would



34 Northwestern Steamship Company

(Testimony of Valentine V. Griggs.)

have to feed from this corner at this end, and these pens

at this end, there was no opening left here. A man

would have to take the feed and pass it in from this

pen to this one. There was no place left in these mid-

dle pens, no open place in this canvas on top of the pens

so we had to feed from these two corners, and these

corners we would feed from on this other side the same.

Mr. Cox and a part of the crew of sailors put this canvas

over the sheep-pens. The sailors leaving the opening in

this canvas through which to pass the feed. The sheep

could not have been fed in any other way than by pass-

ing it in at the places where these openings were left,

as I have indicated. The width of this space outside of

the sheep-pens next to the corral was between twelve

and eighteen inches. It was used to feed the sheep

from. We fed the sheep from it after the canvas was

put up. I mean we used it after that all the time for

feeding the sheep from. Before the canvas was put on

we fed from the other side. After the canvas was put

on we had to feed from these corners, and continued

to use it until I got hurt. The officers of the steamship

company saw me using this space for the purpose of

feeding the sheep. I think it was Captain O'Brien up

there one day, and seen us using this space, and the

boatswain was up there usually every day, and several

of the sailors and officers of the ship saw us using it.

I can't recall their names just now. If they noticed, they

could have seen it used twice a day, and they never ob-
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jected to our using that space there for that purpose.

The main hatch was underneath this hatch in the false

deck, and over this main hatch when the same was not

being used was a rope netting. It was always kept tight

down over this main hatch unless when it was in use.

When they used it they used to throw the netting 'back.

This netting over the main hatch was under the super-

vision of the first mate. The netting covered all of the

hatch. This netting was removed under the direction of

the ship's crew and the boatswain when the hatch was

in use in taking up or down commodities or anything;

the boatswain and the sailors removing it when using

the hatch. After the hatch was through being used the

netting was replaced by the sailors. I was injured on

this trip on the 13th day of June, in the afternoon some-

were around 4 o'clock, between 4 and 5 o'clock. At the

time I was injured I was feeding the sheep and was on

this false deck. I broke my arm below the elbow, frac-

tured the elbow joint, or dislocated it and hurt my back

very badly. I was standing on the false deck about here

(indicating) when I fell, and fell down to the orlop deck

here (indicating), falling about 25 or 30 feet, and re-

ceived the injuries that I have mentioned. After I was

injured I remained on the orlop-deck for two days, right

back from the main hatch in front of the horses, about

here (indicating). I did not receive any medical treat-

ment after receiving these injuries, only Major French

gave me some cocaine to relieve the pain, and bandaged
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my arm and left it that way. That was all the medical

treatment I received. It was five days after I was hurt

until I reached Nome. Then I went to the hospital, the

Sisters' Hospital, and received medical treatment from

Dr Eininger. He packed my arm in ice and left it that

way for four days before he could set it, and it was four

days and a half after I reached Nome before my arm was

set. My arm was broken just below the joint. The

upper bone below the elbow joint was broken above the

elbow and throwed out of place. My back was injured

between my shoulders and on this side of my back, right

across my kidneys. I also received internal injuries. I

endured very much physical pain and sufferings as the

result of my injuries. When I first got hurt I was

afraid I would never have the use of my arm again. I was

five days before we got to Nome or without having my

arm set or anything and without any care and the pain

was so great that I could not sleep or eat day or night,

and then I had to wait until I got to Nome to have Dr.

Rininger set my arm, and he had to wait four days and

a half before he could set it, because the inflammation

was so great, and it has bothered me considerable ever

since. Prior to my injury my health was good. On the

outside I was engaged as a fireman on the Northern Pa-

cific Railroad before I was employed by Mr. Cox. In the

spring of 1904 I had employment when I should reach

Nome from Major French, attending and driving team

at Solomon, the employment to last until the boats went
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out this fall; and was to receive $6 a day during the

season. I have resided in Alaska since the 16th day of

June, this year. I was here the year before. I worked

in Alaska during the year l^OS, and know the wages in

1904 for common labor. I am familiar with the going

rate of wages for persons taking charge of outfits, con-

structing ditches, etc., in Nome during the season of 1904,

and also the going rate of wages for miners and common

laborers in general for the year 1904. The going rate

of wages for teamsters and that class of work during

the season of 1904 was |5 a day, and for miners and

common laborers during the entire year of 1904, up to

this time, and since the close of navigation, f3 to $4.50

a day. The going rate of wages for miners and common

laborers from now on until the opening of navigation

in 1905 is |I3 to |3.50 a day. Since I was injured on the

13th day of June, 1904, until the close of navigation I

have had some employment at the Cold Storage as night

watchman, a few nights, and doing chores. I have

earned between $45 and $50 at this for all the time I

have worked. I have worked off and on. Two months

I stayed there for my board. I have not been able at

any time since my injury up until the close of navigation

to follow my usual avocation, for the reason I have been

disabled on account of my arm and back, and am not able

at the present time to follow my usual vocation, be-

cause my arm bothers me and my back. I started in to

work with a fellow and I that had a lay, and had to quit.
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I could not do my own work. My arm affects me in doing

work by swelling up and my shoulder aches all the time;

kind of a numib pain. I hare been required since the

close of navigation to get further medical aid and as-

sistance. When I attempt to do usual manual labor my

back hurts me across the kidneys and between my

shoulders, and I have been obliged to give up work.

Recently I have been prospecting on a tundra claim

back of the Standard Oil Company. Prior to the close

of navigation I have incurred by reason of medical at-

tendance the expense to the amount of |150 to Dr.

Eininger, and hospital bills at the Holy Cross Hospital

to the amount of f21, and $11 for medicines at Kelley's

Drug Store. Since the close of navigation I have in-

curred expense for medical attendance from Dr. Sloane

amounting to about $175 to $200, and since the close of

navigation I have experienced pain and suffering in my

arm and back. When a change in the weather I have

rheumatism, sharp pains in my back and in my arm se-

vere pain. If I try to work any it bothers me in my
arm, my arm swells up and pains me so at night that I

can hardly move it, and also have severe pains across

my kidneys, and my kidneys bother me a great deal.

These sheep-pens on the steamship ''Olympia" were tem-

porary structures and it was removed. I never objected

to the steamship company to being obliged to use this

board from which to feed the sheep, but Mr. Cox did. I

never at any time during the trip to Nome attempted to
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feed the sheep while this main hatch was being used for

any purpose, and I never at any time during the trip

had occasion to use the main hatch, except on the se-

cond day out, when Mr. Cox applied to the second mate

for permission to use the main hatch, and we put some

hay in between decks for dunnage, hay and grain, but

never used it on any other occasion, either for lowering

or raising hay or water through the same.

Cross-examined.

I left Seattle to come to Nome on the steamship

"Olympia" in the employ of Mr. Cox, and was working

for my passage. It was my business to feed and look

after the sheep. I am not certain whether or not Mr.

Oox, of the Pacific Cold Storage Company, arranged the

building of the sheep pens on this false deck, and do not

know whether he directed the construction of them or

not, and do not know whether they were constructed

according to the directions which he gave. I was in his

employ at that time. The sheep pens had no feed racks,

only had a watering trough, was all. We built some

feed^-acks to put the hay and grain in on the second

day out. They were around on this side here, on the

outer side of the pen. That would be right along here

(indicating). They were built all the way across. The

rack for this side would be across here, and the one for

the other side on the other side correspondingly. We

did not put the gi'ain in the racks. We scattered the
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grain on the floor next to the edge of the pens, and never

put any in the trough. We put hay in the racks but we

did not put the gTain in. We just scattered the grain

around the edge of the pens on the floor. We had to

stretch canvas all the way across these pens over the

hay racks also, and secured to the outer edge of them,

being over the feed racks. The canvas was fastened

down with boards and ropes; boards put along on top

of the canvas and ropes on it tied at the ends and sides.

The feed was on the main deck. There was no ladder

running from this false deck down to the main deck.

There was a place for an anchor right here, and an

anchor laid on the main deck, and we climbed up on that

and from that onto the false deck. I am positive there

was no ladder from the main deck to the sheep deck.

We raised the feed up by handing it up from the main

deck to the man on the false deck. A man could not feed

these sheep by going over from one pen and climbing

into the next one and so on until he had made the rouuQ.

One man would have to stand up here, and another

standing on a bale of hay here handed the feed up to

him, then he raised this piece of canvas, at this end and

put it in the hole. The baled hay was on the main deck.

After the hay was raised up through this hatch we stood

on this board here, and there was a place where the can-

vas was turned back, and we took the grain and hay

from there and fed the sheep around in this end. One

man was in here and one man handed the feed in to him,
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and he scattered it around on the pen at the end here.

The divisions between the pens were between 3 and 4

feet high, or 4^ feet about; I could not say just exactly.

Now, the water was worked in the same way. The water

was in a tank here, and we carried it from here around

here and handed it up wherever there happened to need

water in a watering trough. I do not think I could have

passed it over the way you indicated on the model, be-

cause the canvas was fastened down here and you could

not raise the canvas, because it was fastened down tight

at that point. It was fastened here and here with

boards nailed across to keep it down, and this was a

place left here for the purpose to feed from. It was

baled hay that we had to feed. When we cut a bale we

cut the wires and then would pass the bale up that way.

These divisions between the pens were not solid walls;

they were just slats across between the pens, the spaces

between the boards being between three and five inches.

The space between the edge of the sheep corrals and

the edge of the hatch was between twelve and eighteen

inches. It was nearer eighteen inches than twelve.

There were no braces there bracing that board on the

outside. There was a piece that went on right along

here that held these boards together. That was mort-

iced onto this board here of this platform. It was a

piece of four by four; I think it was about that size;

I would not swear to the size of it exactly. Right here

in this corner came up another around in from this horse
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stall over in this corner on this half (indicating on

model). There were these center braces, as I have said.

I saw them when they put them on there. The sailors

put them on. I was there at the time. They were nailed

and morticed both; morticed into the floor on either

side. I had a partner assisting me in caring for these

sheep and cattle. I did not have a berth on the ship,

and do not know whether Harry Watson had a berth or

not. Mr. Cox asked to have this covering put over the

sheep, and he had the divisions put in the pens. Mr.

Oox made requests for changes such as were made, and

they were put in at his direction. Immediately before

I fell I was standing on a scow that they had back there,

but just at the time I fell I was putting some feed out of

the sack, pouring grain out of the sack into a bucket. I

carried the grain around here from here to the after

part of the hatch up to here. My partner climbed up

here, and I handed him the bucket. He set the bucket

down at this corner here somewheres, I was holding

a sack of grain between my leg-s about like this. The

bucket was sitting on the floor in front of me. I poured

the grain out of the sack. I had already poured one

or two buckets full. I had half the sack maybe, I guess,

still in the sack to pour out, and I was pouring it out

into the bucket where the bucket was standing right

in front of me like this. I was standing facing

the pens and was using both hands on the sack of grain

and was not holding onto the edge of the pens and was
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not stooping very much in emptying the sack of grain

out. I was standing in about this position, with my

face to this pen, looking downward. Mr. Cox had

spoken about the rail not being around there. I never

complained or said anything to Mr. Cox. I heard Mr.

Oox tell the boatswain that he wanted it fixed. He said

that he wanted a guard or something around there. I

did not pay any more attention. He asked him if he

was going to put up a railing around the false deck, a

railing, or rope, or something, I don't just recollect, a

guard, anyway, where the tenders had to stand. I don't

remember his calling attention to it after that again.

He wanted it fixed to keep from falling off there. I

don't remember that he said it was dangerous, but that

was the reason for his wanting the rope or railing put

around there, because a person might fall over. I as-

sumed that it was dangerous without a railing, or a

rope, or something around there, I thought it might be,

yes, I thought it was. I had known that it was danger-

ous ever since I had been at sea. I knew that there

ought to have been some guard around there. Every

time I went up on that space I knew that it was danger-

ous; I knew that a man was liable to fall down there

and get hurt. If a man was handling a sack of grain

or was using both of his hands pouring the grain into

a pail, that would render the situation somewhat more

dangerous to a man on that narrow space. I knew that

at that time. At the time I was pouring the gi'ain out
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of the sack into the pail on this space where I was

standing, I did not realize the danger at that time. I

had thought of it before that. I had thought about it

as a dangerous position, but I did not know it every

time that I went up there. I did not pay any particular

attention to it every time. I discovered that this space

was dangerous the first day when out at sea, but I did

not realize it as dangerous every time I went up there,

because it never crossed my mind half the time, unless

I wag noticing walking along and holding, or I would

not go up. Sometimes I thought of it as dangerous, and

sometimes I did not, I g-uess. Mr, Cbx realized that it

was dangerous when he went up there and saw it the

first time. There were times when I did not realize

it was dangerous when I was up there to pour out feed.

Yet notwithstanding the fact that I knew it was dan-

gerous, I went up there at least once or twice ai day for

at least ten days before I was injured, and I knew that

with a rope or a guard there that I was liable to fall

off, and that I knew much more without any rope or

railing or guard of any kind that I was liable to fall

off, and I realized that the danger was increased from

the fact of the men's having to handle heavy sacks of

grain. These sacks of grain weighed between fifty and

eighty pounds, between seventy-five and eighty pounds,

I will say, and they are bulky. I do not know what their

circumference would be. They were ordinary gunny-

sacks, not quite so large as a coal sack. I don't be-
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lieve I ever noticed whether they would more

than cover the space on which I was standing. I do

not think that it was any wider, though it may have

been, or I don't know whether it was as wide. Previous

to that time when feeding the sheep from that space,

I had never seen the net off the hatch, and did not know

that it was off the hatch when we were feeding. I

have seen the net off at different times when the hatch

was in use. I would be able to see if I was close to

the hatch, whether or not it was in use, and when on

this space feeding these sheep, I have quite a number

of times looked down and seen the netting. I did this

all the time when I first started out, for the reason that

I saw a number of days when it was off. I was afraid

of its being off and I would slip over through it. That

was why I considered this space upon which I was stand-

ing as dangerous. Up to the time I fell I considered it

dangerous all the while. On the first day I was out,

and on the second day when I went on this space to

feed the sheep I looked down to see this netting, and

the netting was there at the time. I fed the sheep

twice a day on the trip, and saw the netting there both

times on the first day, and on the second day, I could

not swear whether I did or not . I would not swear that

I ever went upon that space at any time before I was

hurt and netting was not in place. I suppose that I

would naturally look down and see if the netting was

in place all the time when I considered this space where
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I was standing on to be dangerous, and it is sure that I

did look on both the second and third day and even

the fourth day, I think the chances were that I did look

down and saw that this netting was there, and I looked

down to see the net and whether it was there and

whether it was secure. I would not swear that every

day out up to the time I fell that I considered it dan-

gerous and that I did look down and see whether or not

the netting was in place, and I would not swear that

I didn't. I know there were a number of times when I

did look down. Mr, Louis Parsons helped me feed the

sheep. He is outside, possibly in the East somewheres.

It was about the second or third day out that I heard Mr.

Oox speak to the boatswain about putting a guard rail

around there. I did not complain myself about it, either

to Mr. Oox or to any of the officers, but I know that no

railing was ever put up, nothing was ever put up there.

It was in the afternoon somewheres about 4 or 5 o'clock

that I fell, and on the 13th day of June. It was some

15 minutes before the doctor came to me after I fell,

and I was lying down on the orlop deck. At the time

I fell the ship was moving, running slowly. I am posi-

tive about that. She was in the ice. She had been

bumping along in scattering ice, and whenever she was

running at all she was continually bumping into ice. She

did not roll any, it was very smooth water. We were

in the ice and had been all that day. I said I thought

the ship gave a lurch and that was what threw me off.
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but I would not swear to that. We had just got out of

the ice and at this time she was bumping- pieces of ice,

and that was what caused her to roll, as she would hit

a large piece of ice she would give a lurch to one side

or the other, being in scattering ice all the time right at

that time, but I do not know whether she hit a large

piece of ice or what it was that caused me to fall. At

the time I fell Mr. Parsons was in this pen here (in-

dicating). I do not know as I could show you just the

position he was in in the pen. I was pouring the grain

out of the sack kind of this way, and he was humped

over in one of the pens about here, if I remember right.

I could not swear just what position he was in, he was

not waiting for me to pour out the feed, as we had two

buckets. He probably was emptying his one pail out,

and I was filling this other one to hand over to him. I

know I was pouring feed into one bucket and he had an-

other bucket in the pen. He would take a full pail and

leave an emptj^ one for me to refill. He was just scat-

tering the feed around in that pen. The pens were about

three and one-half to four feet high, and this canvas

was fastened down with this slat continuously all along,

except it was open here. The gTain was scattered on

the floor and the hay was put in the racks. My arm

Avas broken above and fractured below the elbow, and

my elbow joint was dislocated. I regained my senses

after a few minutes after I fell, and my arm pained me

considerable and became swollen quickly. Just how
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quickly I could not swear to, but within fifteen or twenty

minutes, I guess. I remained on the orlop deck between

two and three days, and when I came to Nome I was

under Dr. Eininger's care. My earning capacity is not

as great as it was. I cannot drive a team as well as I

could. I have not driven a team for anybody here in

Nome this season. I have not had any employment

here this season since navigation closed, have not work-

ed for wages at all. I worked as watchman for a few

days or nights, but no other persons at all. Yes, I

did, I helped to do some assessment work for Mose

Rosencrans. I worked a little for the Pioneer Mining

Company also, but had to give it up. When I went to

work for the Pioneer Mining Company I did not tell that

I was disabled, nor did I tell Mr. Eosencrans. I did

not make any arrangements with him about my com-

pensation. He paid |7.50 per day. The going rate of

wages at that time was |2.50 to |3 a day and board.

At the time that they paid me $7.50 a day was watch-

ing, watchman. That did not require manual labor.

Since navigation closed, I worked with pick and shovel

for Mr. Eosencrans doing his assessment work. I did

not tell him that I was disabled, but he knew it any-

way. I never told anybody that I applied to for work

that my earning capacity had been reduced, and that I

was not able to do a man's work. I got paid for doing

a man's portion for whatever work I did. I did charge

Mose Eosencrans |8 a day, and he found me, for doing
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the work which I did for him, in doing his assessment

work. I worked with a pick ad shovel. I do not know

whether or not my earning capacity had been impaired

then at that time. I do not know whether it was rather

increased than decreased. I do not know whether I

could not demand over that anywheres in Alaska. I

know what demand there is now for labor in Alaska. I

do not know how much a person in the best of health,

strong and healthy, is capable of earning in Alaska, in

a strong and able-bodied man, I mean. I did not know

how long I should remain in Alaska when I came here,

and I do not know how long I will remain, and I do

not know what wages I would be able to get in the

future if I hadn't got hurt, and the same is true no mat-

ter where I might go. At the time I was pouring this

bucket of feed, of grain, out I did not know whether the

ship took a heave or hit a large piece of ice. I would

not swear to that, which it was. I do not know whether

it was one or the other, and I did not tell anyone that

it was. In giving my deposition I would not swear

that I did not use this language: ''I carried the sack

of grain around there and cut it open and had passed

him one bucket of oats, feed rather, and was pouring

out another one when the boat either struck the ice

or a swell, I don't know which, and my feet slipped and

I fell through the hatch." I suppose that is the state-

ment, that I made that statement, but I don't know

whether it struck a swell or the ice. I do know that
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they always kept the netting over that hatch on the

main deck, they always kept it over it when not in use.

I know this because I have seen it a number or several

times. I do not remember whether I struck the net-

ting when I fell down there, or was falling down, but

I remember grabbing for it. The pail I was using was

a three-gallon pail, one of the common tin buckets. I

do not know how many of these pails the grain in the

sack would fill, and do not know whether I poured one

or two buckets full out of the sack; I know I had poured

one or two buckets of grain, but would not swear now

which it was, one or two. I do not know just how much

space there was on the side of the pail when I set the

pail down to pour the grain out of the sack. Not very

much room, though. I do not know exactly how long

I was on this space filling the pail, only I said I filled

one or two pails before I fell. I aways filled the pail

up pretty full when I brought it forward from the hatch.

When I was filling it on this space I did not always fill

it so full. I could not swear on which side of the hatch

the net was off that I fell. It must have been off on this

side, because that was where I fell through. As to

how close I was to the hatch before I came up to feed,

I had walked along up here after I had watched them

heaving the horse overboard, and came along this walk

here and handed the feed up and then gone up myself,

climbing up here, over this anchor. There was no rail-

ing around the hatch on the main deck, and I didn't no-
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tice every time that I went up on that space to see

whether there was a netting there or not. I knew that

the netting was there so that a person could not fall

through, but I did not every time I passed along there

from the lower deck up to the false deck look and see

whether the netting was off or not, but I did sometimes.

I know that it was dangerous unless it was covered, but

I never noticed whether this netting was partly off the

hatch when I went up there from the main deck. I

never looked to see. From the head of the horse stalls

to the combing over the hatch is about three feet. I

suppose it would be perfectly natural for a person com-

ing from the hatch in the main deck, knowing that the

position was a dangerous one, to look and see if the

hatch was protected, and that I would have done so if

I had not been looking at them raising this horse. I

did not have any duties to perform about the raising

of this horse, but I would not have necessarily looked

to see if the hatch was pi'otected if I had not been pay-

ing attention to the horse. In climbing up onto this

sheep deck from this anchor there was also some braces

running up from here, and we would step up onto this

anchor and from the anchor to these braces, and then

up to the sheep deck, and our body was suspended some-

what over this hatchway when we were climbing up on

that anchor, and in climbing up over this anchor as I

have said, a body being suspended over the hatch, it

would generally cause me to look and see whether the
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netting was over the hatch or not, and I did do that

usually. I only know that the netting was thrown

back and the hatch opened this end, because I fell

through. I saw it was open after I got through, but I

did not notice it before, or I could have seen there where

I was there going up or after I was up that the netting

was open or partly open. In starting from the main

deck and climbing up to the sheep deck with my body

suspended in a measure over the hatchway, I looked to

see whether the netting was there, and I knew that the

netting was in its proper place at this end of the hatch.

I saw that, I did not see the other end. The hatch, I

think, is between twelve—eight to ten feet, maybe twelve

fee, maybe it is twelve or fourteen feet; I don't know, I

mean to tell the jury that I looked and saw the netting

at this end of the hatch, but don't know whether it was

over this end or not, and I could have seen the netting

over the hatch when I got up if I had noticed. I did

not notice. I could see down over the edge of the space

that I was standing on by stooping right across this

corner. When I got up on the sheep deck, I stepped

across here from this anchor, and stepped across this

corner where I set down my sack of grain to cut it open,

and I could have seen whether the net was stretched

clean across the hatch or not if I had noticed. If I had

looked down I could have seen it, as there was nothing

at all to prevent my seeing it. There was nothing there

for the space of five or six or seven feet around, so
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all I would have had to look to see from this one deck

to the other, and could have known absolutely whether

the net was in place or not if I had noticed. There

were two men in the employ of Mr. Oox, tending the

sheep on this trip, myself and Louis Parsons. After

this sail or covering was fixed over the sheep we were

the only people who had anything to do with the feed-

ing of them. Mr. Parsons and I looked after the sheep,

entirely. Mr. Cox was helping at times. So far as I

know Mr. Oox was making such arrangements before

the ship sailed as circumstances required. Mr. Oox was

at Council all summer. I do not know how long he was

in Nome after the ^'Olympia" arrived. I only saw him

once. I don't know on what boat he went out, whether

it was the ''Victoria" or ^'Senator." I saw him before

he left. I did say in my direct examination that I had

consulted Doctor Sloan since my injury and that I had

incurred between $175 and 1200 expense for doctor's

bill. I do not know just exactly what.

Kedirect Examination.

Mr. Eosencrans or Mr. Greeley came to me one day and

asked me if I would go out and do some assessment work,

and I went out and did assessment work, Mr. Greeley

being the one who asked me to go and made the contract

with me. I did not personally ever made any contract

with Mr. Rosencrans for doing this assessment work. I

was not able on this occasion to perform the usual

amount of work I was able to do prior to my injury. The
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first manual labor I undertook after my injury was to

do assessment work for Mr. Rosencrans.

Eecross-examination.

I did not advise Mr. Eosenerans that I was not able

to perform the usual amount of work that I could per-

form before I was injured.

Question (By Mr. FEAWLEY).—Please state, Mr.

Griggs, what this contract was with Mr. Greeley, and

what was told you in the presence of Mr. Eosenerans?

Mr. WOOD.—Objected to as incompetent, irrelevant

and immaterial and not proper redirect examination.

Question (By OOUET).—You received |8 a day?

Answer. Not exactly; no, sir; he was to pay us so

much and our expenses and he paid the two of us $100

and our expenses.

Eecross-examination—Continued.

I did not know that Mr. Eosenerans was one-half

owner of the claim I was doing the assessment work on,

and did not know that he was paying $50 for |50 worth

of work. He told me that there was a man out there

trying to keep other people off, but I did not know that

those other people were half owners in the claim until

he came out there and that was what he said. I was

to receive |5 a day and our expenses, and was out there

six days.

The plaintiff being recalled in examination-in-chief

testified as follows:
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It was not possible for a person to lift up the feed from

this side of the sheep-pens and pass it from one to the

adjoining pens, and so on from the inside of the pens.

You could not get into the sheep-pens on this side with

feed after this canvas was put over them, because out

at this edge there was nothing at all to stand on. There

was this canvas nailed down tight, so that there was

no way to get in except at this open place here.

Gross-examination.

That is on both sides of the ship on the outer edge,

and a person could not get in on the outer edge, because

there was nothing to stand on.

It was stipulated between the parties that the state-

ment of Dr. Kininger might be read in evidence, waiv-

ing all formalities, the same as if the Doctor were giv-

ing his deposition regularly, or were upon the witness

stand testifying. Plaintiff offered the following state-

ment of Dr. Eininger, E. M., and a&ked that it might be

marked as an exhibit in this case. Being no objections,

the paper referred to was received in evidence and

marked Plaintiff's Exhibit No. 2, and read to the jury,

as follows:
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Plaintiff's Exhibit No. 2. '

Nome, Alaska, October 21, 1904.

To whom it may concern:

I beg to state that I was called to see Mr. V. V.

Griggs June 18th at Holy Ctoss Hospital; his right arm

was badly swollen, bruised and much discolored. It was

too badly swollen for me to make diagnosis at that date.

On June 20th I anesthised Mr. Griggs and found the

coronoid process of the ulnar and head of radius frac-

tured and a backward dislocation of elbow of right arm.

Mr. Griggs was under my care until September 20th,

1904; on this day bones mentioned had repaired and

joints seemed strong, with almost complete movements.

Mr. Griggs also suffered with lame back, due to wrench-

ing of lumbar muscles. I think Mr. Griggs will entirely

recover from injuries sustained, with the exception that

he might have partial stiffness of the joint, which how-

ever, will not interfere with his doing manual labor.

Very respectfully,

(Signed) E. M. RININGER, M. D.

The witness, J. M. SLOAN, on plaintiff's behalf, tes-

tified: My name is John M. Sloan, and my profession is

that of physician and surgeon. I am a graduate of the

medical department of Manitoba University, of the Col-

lege of Physicians and Surgeons, Edinburgh, and the Col-

lege of Physicians and Surgeons,Glasgow. I graduated in

1892, but I had had over two years of practical experience
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before that as resident or assistant to resident physician

and surgeon at the college before I received mv diploma,

so that in all I have had abont 14 years' experience. I

am acquainted with the plaintiff, V. V. Griggs. I knew

bim since last summer by his face and seeing him around

town with his arm bandaged up, but I never knew his

name until a couple of weeks ago when I learned it for

the first time, and have been acquainted with him per-

sonally for about two weeks. He came to consult me

professionally for the first time and I examined him

about a couple of weeks ago. I examined his back and

arms and chest, I found nothing wrong that I could see

particularly until I examined his right arm. That is I

found that he had had a fracture and probably a dislo-

cation of his elbow. I found some slight deformity, a

slightly impaired movement of the elbow joint. The

arm as it is now injured. I can better illustrate by us-

ing both arms of Mr. Griggs to demonstrate the differ-

ence (illustrating). There is the left arm extended.

There is the right one extended. You see the right arm

won't come back as far as the other one. Xow put them

both out; the right arm does not go back so far as the

left one. See this one. there is a radical difference in

the movement. Xow. holding up the other arm, you

feel this bone when you have hold of it this way, you

feel the end of the two bones there when they come to-

gether. In this one the two bones came solidly together.

That is the first thing you notice. The other two end,

one of them does not go through, for the reason that the
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arm is not so muscular. That is, of course, the ends are

destroyed in the tissues which form the joint. The arm

is emaciated and the socket where one bone goes

through the other is destroyed. That probably, is be-

cause of the fractured ends of the elbow joint. Now, the

next thing is, you see there is not the same external de-

pression as you notice in one—notice the depression

here; that is where the fractured end is. You can feel

the irregularities in the bone here at this depression, a

sharp point in here. That no doubt came from the frac-

ture; you can feel the bones, the ends of the bones

where they were fractured, as they come together, and

the irregularities in this depression. In one case there

is a sharp projection. I made an examination of Mr.

Griggs' back. I did not find anything wrong that I

could see. I heard the statement made by Dr. Kininger

read in this case. Mr. Griggs will always have his arm

slightly impaired in its movement; he will always be un-

able to use his arm to its full extent, and perhaps for a

year or two it will bother him a little; after a while he

will automatically get to know how far he can stand,

and the movement will stop there naturally, but until

he has learned to know that he cannot stretch his arm

back to its full extent he will tire in that arm more

quickly than in the other. After he has learned just

how far he can use it then it will give him but little in-

convenience after that. This arm will interfere with

Mr. Griggs doing manual labor now because from the
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necessity of things it is still weak, that is if he is doing

any work where he will have to bring his arm back like

this (illustrating), by reason of the fact that that arm

will not go back so far as formerly he will naturally be

continually straining it. After a while, now he does not

know where to stop; it goes back solid only so far, and

then the bones pain him badly, but when he has learned

—as I spoke a moment ago—how far he can bring it

back he will stop naturally and there will be very little

inconvenience from that reason. For instance, if he is

going to throw his arm back to here ( illustrating) as he

does the other arm, or as he did before, it stops short

of where it was his instinct to throw it, and naturally

the ends hit together and the result is a pain, and a

weakness, but as time goes on he will learn where to

stop. He is a young man, and it will be less difficult for

him to adapt himself to his shortcoming; if he were an

old man he would not. Taking Mr. Griggs to be a man

twenty-five years of age, I would say that so far as its

actual normal condition is concerned that his arm will

never be as good as it was before, because while it may

not give him any particular present trouble certain

things will affect it, but I think it will perhaps be one

or two years before he gets his ordinary good strength

in it. He will have as good normal use of it in time as

he had before, excepting as I stated there are some con-

ditions which undoubtedly will affect it. It is univer-

sally known, of course, among doctors that scars take
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neuralgia more than ordinary tissues; and that injuries

are more susceptible to changes of temperature than

normal tissue; ordinarily, a man will take cold or suffer

more pain in a part where there has been an injury and

there is a scar than in a normal tissue. He will suffer

quicker and more in the region where there is scars than

in ordinary normal tissues. In the character of injury

such as Mr. Griggs has sustained there is frequently

great or considerable pain after fractures; the length

of time I cannot answer; sometimes there are attendant

features that I would have to have a more intimate

knowledge of to answer. For instance, in a fracture

sometimes the nerves are quite badly cut, or the bone

cut around those nerves, where the nerve becomes

paralyzed from long pressure, or something of that sort,

so that there are other complications which one must

necessarily know in order to answer that question.

Oross-examination. >

The movement of the injured arm compared with the

other one is pretty nearly even, but not quite the same.

The forearm does not go as far back as the other one,

as you noticed. I never thought of the percentage of

difference from the other arm. It is probably something

less than five per cent. I would not give an opinion off-

hand as to whether it is not more than 2 per cent. It

is natural when limbs are broken that there should be

an enlargment where they come together and knit

again. It does not necessarily reduce the strength of
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the bone. It pro'bably will interfere with the movement

of the arm for a time and the free use of the muscles. It

interferes to some extent with circulation and with the

nerve, where there is a laceration or cutting of the

nerves, as there is almost universally in a fracture, and

it also interferes with the use of the muscles. Once in

a while it is the case that an operation becomes neces-

sary or there is a permanent severe suffering. That is

not the case here, however.

Kedirect Examination.

The first time Mr. Griggs came to see me he said he

was broke, and I did not ask him for any money. He

did not tell me anything about this injury to his arm.

I did not know anything about this suit at that time.

He went into my office and told me his troubles, said

he was broke, had no money, so I prescribed for him

without asking him for any money. He called on me a

couple of weeks ago. He consulted me 'because he re-

quired present attention, immediate attention.

Dr. E. E. HILL, a witness on behalf of plaintiff, tes-

tified: My name is Edmund E. Hill, and my profession

is that of a physician and surgeon. I have followed the

same since 1895. I am a graduate of the Medical Col-

lege of San Francisco. I have had a little experience

with dislocated joints and fractured bones. I had

charge of the Receiving Hospital in San Francisco for a

couple of years, and the Emergency Hospital, also as
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visiting physician and surgeon at St, Joseph's Hospital

for the period of some two or three years, and prac-

ticed medicine, generally, and had about the same exper-

ience that any physician and surgeon in that line of prac-

tice would naturally have. I think I am fairly familiar

with the ailments of the character indicated. I know

Mr. Griggs, have met him. I was called upon to see him

with Dr. Sloan in consultation. Dr. Sloan sent for me,

and I examined Mr. Griggs. I found that he had a break

in his right arm in the region of the elbow. It had been

set, but it had not properly come together. There was

still indications that the bones had not properly come

together. There was a callous over the elbow; that will

have a tendency to permanently stiffen that arm, be-

cause as time passes on it will continue growing, and in

the position where that callous is it will reduce the

flexibility of the joint, so that I do not think that he will

ever be able to use that arm and that the arm will al-

ways be weak so that he will never be able to use it for

any length of time without suffering pain from it. It

is in such a condition now that if he continued to work

at any heavy work for any length of time it will have a

tendency to become sore and swollen and painful. I

learned from Mr. Griggs that there had elapsed several

days, ten days anyway, after the injury before the break

was set at all and by that time things had become in

such a condition that the bone had not been set prop-

erly, probably could not be set properly at that time in
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the condition that he was in. Assuming that this arm

was not set for nine or ten days after the fracture, the

result would be a very bad condition of affairs; it would

permanently injure the man's arm if such a condition of

affairs should ensue. The bones will not knit as well

or as quickly under that condition of affairs as where

a broken bone is set immediately after fractured. The

union would be imperfect and consequently the strength

would not be regained and the arm would not do the

v/ork that it had been previously able to do in any w^ay.

At the time I was called upon to examine Mr. Griggs I

understood there was a suit pending against the North-

western Steamship Company for damages. I heard the

latter part of Dr. Sloan's testimony. I did not arrive

in the courtroom until he was about completing his tes-

timony. If Dr. Sloan testified that the only permanent

injury to the arm was a slight stiffness in the joint and

impairment in the movement of the joint, I would not

agTee with him—I stated what I thought; that there

was a permanent injury to the arm caused by the fact

that it had not been properly set, not having been set at

the proper time. I do not think that the arm will ever re-

gain its former strength or that he will ever be able to

use it as he did before the injury, and in that particular

I do not agree with Dr. Sloan about the extent of the

injury. Broken bones never regain their ordinary nor-

mal strength in a fracture, in my opinion, absolutely,

but in most instances, when properly set within a proper
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period, they regain strength sufficient so that the injury

is never noticeable after a certain period. I think that

the broken bone here was not set within a proper period

so that the union could be perfect. The reasons for not

setting the bone are known to yourself. I am not

criticising Dr. Rininger, but in my opinion the bone was

not properly set. There were complications which pre-

vented Dr. Rininger setting the bone. In my opinion

that arm is permanently disabled, and I am sorry to

say I do not agree with Dr. Sloan professionally. He

cannot bring the arm back, can't flex his elbow joint

enough. I do not know what the percentage is, I have

never figured it out. It is enough to make it a perma-

nent disability, in my opinion. It is a stiffness when he

uses that arm that will constantly become irritated and

sore, and continued use will make the arm swell and be-

come painful. As to the amount of difference In flexi-

bility of the elbow joint, I would hardly like to answer

without in some way making a calculation of it, but there

may be a difference of from 10 to 15 or 20 minutes. It

is hard to calculate, because as I stated the difference

varies, when he has not been using the arm, and it is at

rest, probably he could flex the joint farther than when

it is lamed. As near as I could state without calcula-

tion it is somewheres about five per cent. However, it

increases as he works and irritates his arm, and it

would get worse if the man worked for a long time

there would be an increased impairment in the move-
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ment, because this callous would increase, the arm

would become sore and lame, so that he could not flex

the joint—so long as he worked at light work or a little

while at a time, it might run along for a long time and

not hurt him any, but let him go to heavy continued

straining of his arm and it will increase rapidly on ac-

count of the irritation. I have examined him recently. I

expect wewill have to do some more work on him. I don't

think operation is necessary at this time. I am inclined

to think it will be necessary. If I had treated him from

the first I think I would know more accurately what the

conditions had been, but as it is I can only give an opin-

ion as that may have produced the conditions as they

are now. As it is, I can only judge from the results.

The great trouble with Dr. Rininger's statement is that

he don't go far enough. He says he will have stiffness

of the joint. That is true, but he don't go far enough,

he simply gives it as his opinion that he can do manual

labor. I don't agree with the latter part of Dr. Rin-

inger's statement as to his ever regaining the use of

his arm again, the full use as it was before.

Redirect Examination.

The precentage of flexibility of the arm will not be

uniform, because it will be reduced by working that

arm, it will grow worse and worse all the time, the

flexibility less and less as time goes on if he continues

to perform manual labor to any extent; the union of

the 'bone will become sore and inflamed, because the
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union is not perfect. It irritates by constant pressure

as lie continues to use it, then the flexibility will become

less. It might mean an operation to remedy that in the

future. If he strains his arm, as time goes on he will

have to be operated on again, in my opinion. The

present condition that he is now in indicates that an op-

eration might remedy that.

The Court overruled defendant's motion for a nonsuit,

to which ruling the defendant duly excepted, which ex-

ception was allowed.

Third Exception.

Be it further known that at the trial of this cause,

and during the examination of G. T. WILLIAMS, a wit-

ness called and examined on the part of defendant, the

following preceedings were had, to wit:

Q. Now, Mr. Williams, I will ask you if there was a

written contract in addition to that one you spoke of in

relation to the arrangement of the pens?

A. Yes, sir, that is there was no written contract

other than this plan and this verbal understanding about

it. I would like to state that the former blue print for

Moran Bros. They make a blue print of all alterations

and repairs and that is on record in Seattle. Then if

there is any variation from the original plan then this

blue print is there to show for itself, and the original

plan shows these two aisles for feeding purposes.

Mr. PACKWOOD.—W^e move to strike out the state-

ment of the witness as immaterial, irrelevant and in-
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competent, does not prove any issues in this case and is

not responsive to the question. Further, it is not bind-

ing upon the plaintiff in any manner, because if the

Northwestern Steamship Company made these altera-

tions at the suggestion of Mr. Cox, or if they made them

to suit themselves, it makes no difference so far as this

plaintiff is concerned.

The COURT.—There is nothing in the evidence, no ad-

mission so far as the evidence thus far goes—the evi-

dence don't go the length of saying that Mr. Griggs, the

plaintiff, had any part in the making of these contracts.

Mr. WOOD.—No, we don't contend that.

The COURT.—I don't see where this would be rele-

vant unless you are going to show in some way that you

were—that the defendant company were entirely re-

lieved of any charge of that upper deck.

Mr, WOOD.—That is exactly now what we are want-

ing to show.

(After argument.)

The COURT.—The objection is sustained; I don't

think that would be proper under the pleadings, any

way.

Mr. WOOD.—I desire to make an offer in writing,

which I will submit, and have it passed upon, then will

ask to have it copied into the record, if the Court please.



68 Northwestern Steamship Company

(Testimony of G. T. Williams.)

The COURT.—I think you may make it and submit it

later; I don't feel like delaying the proceedings at this

time.

Mr. WOOD.—If it is understood that I may submit it

later and have it passed upon as of this time

—

Mr. PACKWOOD.—If we are shown the offer, we will

consent to that.

Mr. WOOD.—If your Honor please, I have reduced to

writing the offer I asked leave to make yesterday, and

will submit it to counsel for the other side.

Mr. PAOKWOOD.—We object to the offer on the

grounds that the proof offered is incompetent, irrele-

vant and immaterial in that it don't tend to prove any

negligence on the part of the plaintiff, nor excuse the

liability on the part of the defendant, for the reason

that the law fixes the proposition as to whether or not

a party tending stock on board a vessel is a passenger

for hire, and it makes no difference whether the defend-

ant company made any arrangements with the princi-

pal of the plaintiff or not relative to the assumption of

risks.

The COUET.-^We sustain the objection to the offer

for the reasons that on the idea that there was some sort

of an arrangement between Mr. Oox and the defendant,

the steamship company, by which Mr. Oox was to have
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the control of tfie sheep deck and the arrangements of

the plans, etc., and that because of this Griggs, his

employee, cannot charge the defendant with any respon-

sibility for an alleged negligence, that it does not agree

with the law, and on the further ground that the de-

fendant in this case cannot charge Griggs, the plaintiff,

with the consequences of any contract which may have

existed between Mr, Cox and the defendant company.

For those reasons the objection to the offer is sustained.

Which offer of the defendant is as follows:

"Defendant offers to prove by the witness, George

T. Williams, one of the officers of said Northwestern

Steamship Company, that the plaintiff Griggs was not

a passenger for hire on defendant's boat at the time he

was injured, and that defendant received no considera-

tion for the transportation of plaintiff from Seattle

to Nome.

That plaintiff was in the sole employ of one Joseph

Cox, with whom defendant contracted and agreed to

carry 250 sheep from Seattle to Nome, which said sheep

were to be carried on a false deck, erected and con-

structed above the main deck of the steamship 'Olympia,'

belonging to defendant, in pens or corrals erected and

constructed on said false deck for that purpose.

That at the time of making said contract said witness

in behalf of said defendant company made plans and

specifications of said sheep-pens or corrals and showed

the same to the said Joseph Cox, which plans and speci-
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fications included two passageways between said pens,

from which it was intended that said sheep should be

fed.

That the said Joseph Cox then and there disapproved

of said plans and then and there started to this witness

that he, Oox, wanted all the space possible for his sheep,

and then and there requested this witness to build the

sides and ends, making one big corral or pen, and that

if Cox desired the same altered or changed during the

voyage, he would arrange with the captain of the ship

on the trip to do so.

That said sheep-pens and eveiything connected with

the same and with said sheep-deck was arranged accord-

ing to the request and instructions of the said Cox dur-

ing said entire voyage.

That the said Joseph Cox stated to Mi*. Williams be-

fore leaving Seattle that the sheep could be fed from

the end of the pens and by taking the feed from one pen

to the other.

That the said pens were at all times on said voyages

arranged to suit the wishes of Mr. Oox who had agreed

to feed and care for said sheep on said voyage, and to

assume all responsibility for the same.

That the plaintiff was in the employ of said Cox dur-

ing said entire trip and never in the employ of defend-

ant.

That if the plaintiff was injured on said trip by fall-

ing through a hatch on said false deck and from there
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to the orlop deck below, that said injury was proxi-

mately caused by the negligence and carelessness and

the want of ordinary care and prudence on the part of

his employer, Joseph Cox, to provide suitable means by

which said sheep could be fed."

To the ruling of the Court in sustaining the plaintiff's

objection to said testimony and the offer thereof made,

the defendant excepted and exception was allowed.

Fourth Exception.!

Be it known that during the cross-examination of the

plaintiff while he was on the witness-stand giving his

testimony in rebuttal, the following testimony was given

and offer made, to wit:

After plaintiff had testified regarding canvas or sails

that were nailed and tied over the sheep-pens, the fol-

lowing questioii was asked.

Q. Now, if you raised this slat and got through this

pen then all you would have to do would be to cross

this partition, and go into that pen (indicating on model),

is not that true? A. Yes, that is all.

Q. Then you knew, did you not, that the sailors

opened that canvas for you from time to time, don't you,

if you had asked for it?

A. Not without applying to the officer on watch, I

don't think. '

Mr. PAOKWOO'D.—Objected to as immaterial, irrele-

vant and incompetent and not proper cross-examination.
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The OOIJRT.—Ttie objection sustained.

Q. Well, did you ever see the boatswain up around

here when you were feeding the sheep?

Mr. PAOKWOOD.—Objected to on all the grounds

just stated, that it is irrelevant, immaterial and incom-

petent, and not proper cross-examination.

The COURT.—Objection is sustained.

Mr. WOOD.—^I will make my offer to prove certain

facts coiTesponding with the line of questions just asked,

and submit it to counsel, as follows:

"Defendant offers to show by this witness (Griggs) that

sailors were frequently on false deck where sheep were,

and he could have asked for and received assistance

from such sailors to remove canvas on top of sheep-

pens, if the same was necessary in order to feed the

sheep."

Mr. PAOKWOOD.—We object to this offer as incom-

petent, irrelevant and immaterial, and not tending to

prove any of the issues in this case.

The COURT.—The objection to the offer of proof is

sustained and the offer is denied.

To which ruling of the Court defendant duly excepted

and exception was allowed.

Fifth Exception.

In the course of the charge the Court instructed the

jury as follows:
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"The negligence which the plaintiff imputes to the de-

fendant was in not having said net in its proper place,

and in the unskillful construction of the hatchway, and

of the 'walk' surrounding the hatchway."

The plaintiff's complaint designates that part of the

flooring of the sheep deck of defendant's steamship

"Olympia" which was on the outside of the sheep-pens

next to the opening left over the number one hatch on the

main deck, being the place from which plaintiff fell, as

a walk, and in the testimony given by the plaintiff and

his witnesses this space is variously designated as a

walk, a board, or a space, and the testimony of some

defendant's witnesses also designate this space as a

walk, a board or a space.

Defendant's testimony regarding this space is as fol-

lows:

EMERY RICE, the first officer of defendant's steam-

ship, testifies:

Around the top of this hatch there was a coi'ral built,

a fence I should think it was, four feet high and about

eighteen inches in from the edge of the flooring around

the hatch, etc. * *

Q. Around the hatch there was a board left about

twelve or eighteen inches?

Mr. PACKWOOD.—We object to that question as

leading.

The COURT.—Overruled.
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A, I should say it was about eighteen inches. I

don't thinlj it was more than that, and it might have been

a little less, but it was about, as near as I can judge,

eighteen inches^

Q. Why was not the sheep corral extended to the

hatch, why was this flooring left there?

A. Why was this eighteen-inch space left?

Q. Yes, sir.

A. We put the corrals up and left this eighteen in-

ches of space for the purpose of strengthening the cor-

rals. If we had put it flush like that (indicating on

model) the sheep crowding against it might force the

corral out and the sheep would naturally drop down

the hatch, as they were all around the three sides and

part of the fourth. If this had been flush like that, and

the ship got into a heavy sea, and the weight of the

sheep was thrown against that it would force it in, and

they would drop down the hatch, and we left the eigh-

teen inches so that it could have a little leeway, so that

it strengthened it.

Q. Was that flooring left there for the purpose of

being used as a walk? A. No, sir.

Q. Was there a place in the corral for the men to

feed the sheep?

A. The feed-pens were on the inside of the corral;

the pens were provided with feed-racks, so the sheep

would not trample on it, and the hay was put in those

little racks. The men got inside of the corral to give

the sheep hay.
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Q. If a man was feeding these sheep how would he

get on this eighteen-inch plank?

A, He would have to climb over the fence, he would

have to climb over the corral, or else "shin" it up from

below, where there was no ladder. He would reach up

and catch hold with his hands, and draw himself up over

the open hatchway.

Q. Was there any way that a man could get up to

the corrals to feed the sheep?

A. Yes, sir, there was a ladder on the starboard af-

ter side.

Q. If he had gone up the ladder would he have landed

on this board going around that hatchway, or would

he be inside the pen?

A. He would have been inside of the pen, he could

not have got on the board, unless he climbed over the

inboard side of the corral to get on the board purposely.

Q. I will ask you again to state how he could have

fed the sheep by not going on this board.

A. He could have brought this feed up this ladder,

which is on the starboard after side of the sheep cor-

rals, where the feed was. There was hay there, there

was Cox's hay there, and there was also some oats. He

could have brought his feed up the ladder and have

got into the corral; he could go up this ladder and go

the whole circuit of the pens without ever getting on

this board at all.

Q. If the plaintiff in this suit had fed the sheep from
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the inside of the corral could he hare fallen down the

hatchway? A. No, sir. * * *

Q. Did Mr. Cox make any protest to you because of

the fact that this board which was around the hatch

did not have any railing around it?

A. No, sir, he did not.

Q. Did he make it to the captain, or any other officers,

or the crew, to your knowledge?

A. To my knowledge he did not.

Q. Did you ever hear anyone complaining about that

board? A. No, sir, I did not.

And on cross-examination he testified:

Q. How many braces were there placed on that walk

or flooring to support the corral?

A. How many braces on the inside of the corral, that

is on the hatch side?

Q. Yes, sir.

A. I could not tell positively, but there were two

that I know of on each side of the corral.

Q. One at each corner?

A. No, two in the middle on each side.

Q. Now, if Mr. Griggs went to feed the sheep as you

intended he should, he would have to climb from one

corral into the other in order to get in the various cor-

rals with his feed? A. He would, yes, sir.

Q. And by using this walk outside the corrals and

around the hatchway he could take and pass the feed
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in from one corral to the other without climbing in or

out?

A. He could put the feed in the corral, but he could

not put it in the feed-boxes.

Q. Now, Mr. Rice, if on this walk outside the sheep

corrals next to the hatch, if a railing had been placed

around there a person could feed the sheep and pass the

feed without being in any danger of falling?

A. No, sir, I don't think he could; he could not get

through if a railing had been placed around on the out-

side, he could not have gotten around with the feed, a

man could not walk around and pass feed in a space

twelve inches wide.

(Q. Then you say by putting this railing up on the

outer side of the walk it would have narrowed the walk

down so much that a man could not have passed be-

tween? A. I think it would, yes, sir.

J. L. WESTBROOK, the boatswain of defendant's

steamship ''Olympia," testified:

Q. How were they built (meaning the corrals for the

sheep)?

A. They were built—the sides of the corrals, that

was built from the horses on the deck, was built to ex-

tend above—^were extended inboard from the side of the

ship and built up solid from the deck through the roof

of the horse stalls, about four feet—in that neighbor-

hood. I could stand and look over it and it would take

me here above the waist. Then on the inslioreboard
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side towards the center of the boat, the roof was ex-

tended over the horses to the square of the hatch to

perpendicular from the edge of the hatch; that was the

only thing left open. It was built over solid, with the

exception of a square place coming flush with the edge

of the hatch going down into the vessel. After the

sheep came in we corraled them off and left the corral

fully eighteen inches, to my knowledge, from the edge

of this upper flooring that was put on the corral of the

horses. They were toe-nailed down and cleats nailed

along inside, and then lashed, because I did that myself.

Q. These lashings were put on the side next the

hatch?

A. The corrals were lashed every possible place you

could get at them.

Q. If you had put the upright pieces of the corral

along at the end of the flooring you could not have lashed

it, could you? A. You could not have secured it.

Q. What was it left for (meaning that space around

the hatchway)?

A. It was left there for the protection of the corrals

from the weight of the sheep pushing against them, to

keep them from forcing the corrals out.

Q. Was there any way a man could have fed the

sheep without going on this eighteen inch plank?

A. Yes, sir, certainly there was.

Q. What way?

A. At the end of the corrals—they could have

brought their water and feed from the after end. He
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had his feed on deck—I would not say all of it, but he

had his feed on deck, because Oox was after me for

not watching the others to keep them from using his feed,

for some of the other stock. He had feed on deck for

the sheep—hay.

Q. How could he have gotten it into the pen?

A. He could easily have taken it up over the end.

Q. Was there any steps or ladder leading up from the

main deck to this eighteen-inch board on the side next

the hatchway, that is, inside of the corral?

A. There was no steps up there, no sir. * * *

Q. If Mr. Griggs, the plaintiff in this suit, fell from

that eighteen-inch board, how did he get there?

A. He must have been standing there inside of the

corrals, inside of the square of the hatch.

Q. On the inside of the corrals?

A. No, sir, on the platform*

Q. How could he get there?

A. Well, he would have to climb up over the corral,

or else climbed up into the hatch. He would have had

to climb there because there was no ladder. I had to

go up there a dozen times. My duty takes me all over

the ship, and I have sworn many a time going up there.

Q. If a man had been standing on that board over-

looking the hatch could he have seen whether that net-

ting was on or not?
t

A. Certainly, yes, sir, that is if he had made it a

business to look for it. It was right underneath, he

couldn't help from seeing it. (
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Oross-examination.

Q. By standing on this walk around the hatch?

A. Excuse me, sir, it was not a walk,

iQ. By walking on this space around the hatch, a per-

son would have been able to have fed the sheep in the

various pens, could he not, by reaching the feed into the

various pens?

A. He could reach it in, he could stand down below

and throw it in as far as that goes. * * *

iQ. And when a person wanted to feed the sheep, un-

less he walked on this walk around the hatch, he would

have to climb over the various corrals he went into in

order to get the feed to the others?

A. Well, that all depends if they asked to have this

covering removed?

Q. Please answer the question.

A. It was at their own suggestion that the covering

was put on.

Q. Please answer the question.

A. They would in some, not all, they would in one

or two, in two to my knowledge.

Q. And that would be impossible to do with this

canvas over the corrals as you have indicated?

A. Without raising the corner of it and casting it

adrift to put the feed in.

Q. You had nothing to do with the construction of

that false deck? A. No, sir, nothing whatever.
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Q. And you are not aware what the architect who

designed it meant that space for?

A. Just as I surmised; it was for the purpose of get-

ting out the cargo.

Q. And you don't know what the space or walk was

there for?

A. It was there for the protection to the corrals, be-

cause I put the corrals there myself. As I stated before,

that space was left there for the securing of the corrals.

I received my orders to the effect, because I helped to

put the corrals up there myself. * * *

Q. It would not have been a difficult matter, would it,

for to have put a railing around the outer edge of this

walk or space around the hatch?

A. I don't know, sir; that is not in my jurisdiction,

whatever.

Q. You don't know whether such a thing would be

possible or not? A. I would not swear to it.

Q. And still you put up the corrals?

A. I put the corrals up. It would not have been

possible to put a walk wide enough for a man to walk on.

Redirect Examination.

Q. Mr. Frawley asked you if a man would feed these

sheep by staying in the corral, if he would ^ave to climb

from one corral to the other. Could a man not do that

as easily as he could climb over that corral and get on

this board around the hatchway. Could that canvas be

easily removed? A. Yes, sir.
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Q- Would it be a difi&cult matter or not,

A. No, sir, not a difficult matter at all.

W. H. WILLIAMS, able seaman on the steamship

''Olympia," testified for the defendant as follows:

Q. Did you see him fall (referring to plaintiff) ?

A, I saw him fall, yes, sir.

Q. Where was he standing- when he fell?

A. He was standing on a bit of a beam on the out-

side of this flooring. * * *

iQ. Was this beam or board that he was standing on

a walk, or was it the flooring?

A. It was the flooring, sir.

JOHN O'BRIEN, master of the steamship "Olympia,"

testified for the defendants:

Q. Now, to return to the time before you left Seattle,

was there any complaint made to you by Mr. Oox or any-

one else, as to the fact that the place where these men

were to work in feeding the sheep upon the upper deck

or false deck was unsafe?

A. Not a word from Mr. Oox to myself.

iQ. Did you hear any complaint?

A. Not a word from any of my officers.

Q. You say "not from Mr. Cox"; was any complaint

made by any other party?

A. I heard no complaint whatever.

Q. Did you agree to fix a railing around the board
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on the upper false deck where the men walked in feed-

ing these sheep?

A. I made no agTeement whatever; we placed the

ship in a position so that it was satisfactory to 'Sir. Cox,

and if it was not satisfactory he should have come and

made a complaint, but there was no complaint made.

* * *

Q. How were these sheep fed, what position would

the workmen occupy when they fed the sheep?

A. There was a platform erected outside of the pen

where the feed was passed into the pens from this plat-

form.

Q. Was that around the hatchway on the main deck?

A. It was around the hatchway.

Q. How far was it from the board around the sheep-

pens to the main deck, how many feet was it where

Griggs says he was standing?

A. About seven feet. * * *

Q. How far did Griggs fall if he fell from the board

around the sheep-pens to the manure pile?

A. From twenty to twenty-one feet. * * *

Q. On that time of day a man standing where Griggs

is supposed to have stood on the plank around the sheei>

pens when he fell, could he see whether or not that net-

ting was on there?

A. From the fact of there being a clear opening and

only a depth of seven feet from where he was standing

any man that has his eyesight could not help from seeing

the netting.
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Cross-examination.

iQ. Captain, please explain the platform around the

false deck where Mr. Griggs was to stand when feeding

the sheep in the pens, the structure of it.

A. The framework was built on top of the cattle-

pens, and outside of the framework where the sheep

were placed was a platform. How wide it was, I don't

know.

Q. That was between the pens and the hatch, the

false hatch? A. Yes, sir.

Q. Now, Captain, was not this platform a board

about twelve inches wide?

A. I don't remember.

Q. And no guard between this board and the hatch?

A. I don't remember.

Q. If there was a guard there between the hatch and

the outer edge of this platform or board a person work-

ing or walking on this board would be protected, would

he not, from falling down into the hatch?

A. Were I tending the sheep

—

Q. Ko, Captain, please answer the question.

(Question re-read.)

A. Now, if I understand you right if there were a

guard or protection between the outer edge of the plat-

form and the hatch—isn't that the way you have got it?

Q. Yes, sir.

A. Well, there couldn't be anything at the outer edge

side from the fact that the sheep-pens were right there.
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The protection, as I remember it, was the sheep-pens

themselves.

Q. A person would have to hold to the sheep-pens

in order to keep from falling into the hatch while feed-

the sheep?

A. As far as I know, sir. I was never on that plat-

form to judge how it was arranged.

L. H. FUENOH, a witness for defendant, testified, on

cross-examination

:

Q. Had you occasion at any time on the trip to ex-

amine the construction of the false deck on that ship?

A. Yes, sir.

Q. Of this hatch? A. Yes, sir.

Q. And the walk around the hatch?

A. Yes, sir; I had forty-odd horses on board the ship,

and they were stabled on each deck of the ship, a few

of them, and I had occasion each day to go several times,

both to inspect the stock that was mine, and to attend

the many patients that I had on board of the ship, and

had occasion, as I say, to go on all the decks of the ship.

Q. Please explain the construction of the walk

around the hatch on the upper false deck.

A. The upper false deck, as I remember it; was solely

for the accommodation of the sheep, etc.
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GEORGE T. WILLIAMS, an officer of the defendant

company, on redirect examination testified:

Q. Mr. Williams, when you were constructing these

sheep-pens, I will ask you if when they were constructed

there was any space left between the sheep corrals and

the edge of this hole in the hatch in the false deck, and

if so tell the jury why it was built?

A. This space bere (indicating on model) was put in

and left here as an angle brace, simply in order to brace

the said of the sheep-pens on all four sides.

<Q. Was it left for the purpose—it was left for the

purpose of bracing the corrals? A. It was.

And the plaintiff on recross-examination in rebuttal

testifies:

Q. W^here was this platform?

A. That was inside the corrals on the inside or hatch

side of the corral, around in here in this front side.

To which charge the defendant duly excepted as fol-

lows:

"Defendant excepts to the Court's instructions to the

jury in the above-entitled cause, and to that portion of

the instructions on page two and line one, and also in

the last line of the first paragraph on said page 2 to

the use of the word "walk" therein, as the same is con-

trary to all evidence and the pleadings in the said

cause, and is misleading and an assumption not waj*-

ranted by the evidence."

Which said exception was allowed.
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Sixth Eixception.

The Court further instructed the jury as follows;

"And if the evidence shows that the plaintiff was

aboard the defendant's ship with the knowledge and per-

mission of the defendant for the purpose of feeding and

caring for a shippers' cattle and sheep on the voyage

from Seattle to Nome, then he is presumed to have been

a passenger in his relations to the defendant."

The plaintijff's complaints allege as follows, to wit:

"III.

That on the first trip of said steamship to Nome in the

spring of the year, 1904, the plaintiff was a passenger

on said steamship bound from Seattle to Nome, and was

employed by the Pacific Cold Storage Company in look-

ing after and feeding their stock, consisting of sheep

and cattle on board said steamship en route from Seat-

tle to Nome.

IV.

That on or about the 13th day of June, 1904, while en

route to Nome on said steamship "Olympia," as a pas-

senger received thereon by said defendant company, the

plaintiff while engaged ini feeding sheep for said Pacific

Livestock Company as aforesaid upon an upper deck

of said steamship, the same being a false deck, con-

structed for the purpose of handling such sheep and

feeding them, without any fault or negligence on hia

part, and through the fault, negligence and carelessness
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of the defendant company and its servants, agents and

employees, fell through an open hatch in said upper

false deck, etc."

Which allegations the defendant denies in paragraphs

three and four of the answer, as follows, to wit:

III.

"Denies each and every allegation, matter and thing

contained in paragraph three of said complaint and the

whole thereof.

IV.

"Denies each and every allegation, matter and thing

contained in paragTaph four of said complaint, and the

whole thereof."

Plaintiff's testimony in chief in support of his allega-

tions, is as follows:

iQ. Please state, Mr. Griggs, what, if anything, you

were engaged in while on that boat on that trip.

A. Feeding and watering stock.

Q. For whom?

A. Pacific Cold Storage Company.

Q. Please state who, if any one, employed you?

A. Yes, sir, Mr. Cox.

Q. Who was Mr. Cox?

A. He was the manager for the Pacific Cold Storage

Company.

Q. Please state what kind of stock the Pacific Cold

Storage Company had on board of that ship?

A. They had cattle and sheep.
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And on cross-examination, he testified as follows, to

wit:

Q. You left Seattle to come to Nome on the steam-

ship "Olympia" in the employ of Mr. Cox?

Ai. Yes, I did.

Q. You were working for your passage?

A. Yes, sir.

Q. And it was your business to feed and look after

the sheep? A. Yes, sir, it was.

To which said instruction the defendant duly excepted

as follows, to wit:

"Defendant excepts to that portion of the Court's

charge to the jury contained in the last paragraph on

page 3 of said instructions, and contained in the follow-

ing words:

"And if the evidence shows that the plaintiff was

aboard the defendant's ship with the knowledge and per-

mission of the defendant for the purpose of feeding and

caring for a shipper's cattle and sheep on the voyage

from Seattle to Nome, then he is presumed to have been

a passenger in his relations to the defendant."

For the reason that the same is misleading and con-

trary to law and to the facts in this case."

Which said exception was duly allowed.

Seventh Exception.

The Court in charging the jury gave the following in-

structions, to wit:
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"The law requires the common carriers of passengers

to exercise the highest degree of care that human judg-

ment and foresight can conceive and that is practicable

in view of the circumstances, and whoever engages as a

common carrier to transport passengers, impliedly prom-

ises that his passengers shall have this degree of care.

"And I instruct you if there is the least failure by a

common carrier of passengers to exercise all the dili-

gence and care that is practicable in keeping its convey-

ances in a safe condition or in providing for the safety

of its passengers, then the duty of the common carrier

is not performed and it is responsible for any damages

for an injury of which such neglect is the primary cause,

provided the person injured has himself used reasonable

care and caution to avoid such injury."

The pleadings and testimony regarding plaintiff's

status on board defendant's steamship "Olympia" are

fully stated in the exception next above, exception num-

bered six, to which reference is hereby made, and the

same is hereby made a part of this exception.

To which instruction of the Court, the defendant duly

excepted as follows, to wit:

"The defendant excepts to all of that part of the

Court's charge to the jury on page 4, contained in the

following words:

"The law requires a common carrier of passengers

to exercise the highest degi-ee of care that human judg-

ment and foresight can conceive, and that is practicable
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in view of the circumstances, and whoever engages as

a common carrier to transport passengers impliedly

promises that his passengers shall have this degree of

care," and to the further use of the words "common

carrier of passengers," and the words ''Passengers" in

the remainder of said paragraph on said page, for the

reason that the same is misleading and contrary to the

law applicable to the facts in this case, and that the

first part of said instructions as quoted is not the law."

"^Tiich said exception was allowed.

Eighth Exception.

The Court further instructed the jury as follows:

"A common carrier operating a steamship is bound by

law to exercise the highest degTee of practicable care,

not only in the management of its steamship, but also

in the structures, repairs, and arrangements of the same

necessary to the safety of its passengers. By this is

not meant the highest conceivable degree of care, but

the highest degree of care for the safety of its passengers

reasonably consistent with the carrier's business as a

transporter of freight and passengers."

As to plaintiff's status aboard defendant's steamship,

reference is hereby made to the pleading and testimony

as set out in the sixth exception above, to which refer-

ence is hereby made, and the same is made a part of

this exception.

The testimony given on behalf of plaintiff shows as

follows:
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The plaintiff's testimony in chief.

Q. Please state who, if any one, employed you.

A. Yes, sir, Mr. Oox.

Q. Who was Mr. Cox?

A. He was the manager for the Pacific Cold Storage

Company. * *

Q. Please state who pnt this canvas over the sheep-

pens, if yon know?

"A. Mr. Cox and a part of the crew of sailors.

And on cross-examination testified:

Q. Do you know whether or not Mr. Cox of the Pa-

cific Cold Storage arranged the building of the sheep-

pens on this false deck you speak about?

A. He did not.

Q. You are certain about that? A. Yes. sir.

Q. You are certain that Mr. Cox did not give the

steamship company directions as to how the sheep-pens

should be built?

A. No, I am not certain of that, but I know that he

did not help or aid them in any way in the building of

the sheep-pens.

Q. I asked you if you knew whether or not he gave

the direction to the steamship company as to how these

sheep-pens should be constructed?

A. I could not swear to that.

Q. You don't know whether he directed the con-

struction of them or not? A. I don't know.
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Q. And you of course don't know whether they were

constructed according to the directions which he gave?

A. I don't. * * *

Q. "Now, who asked for this covering to be put over

the sheep? A. Mr. Cox.

Q. Mr. Oox had the divisions put in, did he not?

A. Yes, sir, he did.

Q. Mr. Cox made requests for changes such as were

made, did he? A. Yes, I guess he did.

Q. They were put in at hii direction?

A. Yes, sir.

First Officer RICE testified on cross-examination as

follows:

Q. Who superintended the building of the stalls for

tlie horses and the corral for the sheep on the main

deck?

A, The foreman carpenter of Moran's shipyards; it

was a contract job.

Q. And he was the person who planned the work?

A. As I understand it, he was the person who planned

the work.

Q. And the person under whose jurisdiction it was

finished?

"A. Under whose jurisdiction it was finished, with the

exception of the braces and divisions of the corrals; we
did that by ourselves on board the ship. These were

made under the Captain's order.
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Captain O'BRIEN in his testimony in chief testified

as follows:

Q. Did you agree to fix a railing around the board

on the upper false deck where the men walked in feeding

these sheep?

A. I made no agreement whatever; we placed the

ship in a position so that it was satisfactory to Mr. Cox,

and if it was not satisfactory he should have come and

made a complaint, but there was no complaint.

GEORGE T. WILLIAMS, an officer of the defendant

company, testified as follows on examination in chief:

Q. Now, tell the jury whether or not you did make

any arrangements for the carrying of sheep.

A. We did.

Q. With whom and for whom?

A. The Pacific Cold Storage Company, through its

representative, Mr. Cox.

Q. Now, did you have any arrangements with Mr.

Cox as to how these sheep-pens were to be constructed?

A. We did.

Q. Go ahead and state how they were to be con-

structed.

A. At the time Mr. Cox spoke to us about carrying

the sheep on the upper deck, as we will call it, he showed

me a plan showing three aisles—that is, three tiers of

sheep-pens, and showing two aisles of feed-pens, and

Mr. Cox stated if we would just arrange the sides and

ends that he would arrange the pens and put them in
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proper shape to suit himself. After showing me this

plan he said that he would arrange them himself, that

he and the captain could adjust the pens afterwards.

So then this arrangement was made with Mr, Cox, leav-

ing it to him and the captain afterwards to arrange

these pens to suit themselves. In erecting this super-

structure we removed two alterations already made in

the main deck on the forward hatch and put them on the

after end, putting these feed racks, and so forth on the

after-end, taking the place in this forward-end with this

space in here for the parties carrying stock to carry their

feed, hay and grain, and other material, so that they

could handle it from the main deck to the top of this

superstructure easily, and arranged as I stated on each

side to put two aisles along the deck, and three tiers

of pens, as Mr. Cox wished to have them fixed to suit

himself. We did that, and he then took entire care of

the stock after it came aboard the ship,

Q. Now, I will ask you if you showed him the plans

which you had for the construction of this superstruc-

ture for carrying sheep-pens on the upper deck?

A. I did.

Q. State whether or not when you showed him your

plans he objected to them?

A. Yes, sir, he did.

Q, Now, afterwards the pens were constructed as

Mr. Cox had insisted on having them?

A. They were.

Q. Now, how were they constructed?
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A. Well, there were stanchions on each side forming

the backs and ends of these horse stalls, and extending

fonr feet above the roof

—

Q. I mean where were they constructed?

A. At Moran's Shipyards, in Seattle.

Q. Now, do you know what arrangements Mr. Cox

made for attending these sheep, what the arrangement

was?

A. He had the contract, the regular stockshipi>er's

contract from Seattle to Nome. * * *

Q. Now, how could a person get free from the main

deck with feed for the sheep?

A. By walking up this ladder and stepping from one

pen to another, as Mr. Cox suggested at the time he gave

us his own orders and plans.

And on recross-examination further testifies:

Q. Mr. Williams, you say that Mr. Cox objected to

the arrangements of these sheep-pens and that the

whole matter was left for Captain O^Brien and he to ad-

just later on?

A. He objected to these aisles between the pens.

And the plaintiff in his rebuttal testimony testified:

Q. (By the JUROR.) I would like to ask the witness

whether or not in putting this canvas on here, whether

you were in the presence of Mr. Cox, or whether the

the sailors fastened this canvas over these sheep-pens at

these ends, here?

A. Yes, the sailors done the work under the boat-

swain of the ship.



vs. V. V. Griggs. 97

^Testimony of G. T. Williams.)

Q. Who was it attended to that?

A. The sailors fastened it down, the sailors and the

boatswain.

Q. Was that opening left in there on this side in Mr.

Cox's presence?

A. Yes, I think Mr. Cox was present, but he did not

help put it on.

The defendant excepted to the said charge of the

Court, for the reason that the same is misleading, incon-

sistent with and contradicts the instructions next pre-

viously given thereto, and further that the same is con-

trary to the law applicable to the facts in this case, w^hich

exception was allowed.

Ninth Exception.

The Court gave the following charge to the jury, to

wit: "And you are instructed that if you find from the

evidence in this case that the defendant failed to con-

struct, guard and maintain its false deck and hatches in

a prudent and careful manner, such as was required for

the safety of the passengers, and that by reason thereof

the plaintiff without fault or negligence on his part, and

while the plaintiff was exercising a reasonable degree

of care and diligence in the performance of his work

under the circumstances, slipped and fell and received

the injuries, the defendant is liable in damages to the

plaintiff."

The status of the plaintiff on board defendant's steam-

ship, as shown by the pleadings and testimony, is set
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out in the sixth exception above, to which reference is

hereby made, and the same is made a part of this ex-

ception.

To which instruction the defendant excepted as fol-

lows: "Defendant excepts to the second paragraph of

the Court's instructions on page 5 and to the words "As

Avas required for the safety of its passengers," for the

reason that the same is misleading and contrary to the

law and facts in this case, which said exception was al-

lowed.

Tenth Exception.

The Court further instructed the jury as follows, to

wit: "It is the duty of carriers of passengers to keep

pace with science and art and modern improvement in

their appliances. The duty of the carrier to its passen-

gers requires it to adopt such improved appliances and

methods as having been tested and found to materially

contribute to the safety of the passengers, are in prac-

tical use by other like carriers, and can in fact 'be

adopted. But, while a carrier of passengers is required

and bound to adopt all proper and practicable improve-

ments, calculated to secure the safety of its passengers,

he is not bound to adopt every new and untried inven-

tion having that object in view; neither is he required

to adopt excessively costly improvements, nor to incur

such great expense as to make it impracticable for him

to carry on his business."

The pleadings and testimony regarding plaintiff's

status on board defendant's steamship are set out in full



vs. V. V. Griggs. 99

in the sixth exception above, to which reference is here-

by made, and the same is made a part of this exception.

The defendant excepted to the said charge for the rea-

son the same is misleading and contrary to the law ap-

plicable in this case, which said exception was allowed.

Eleventh Exception.

The Court instructed the jury as follows, to wit:

*'I charge you that whenever a carrier, through its

agents or employees, knows, or has an opportunity to

know or to apprehend a threatened casualty, or might

have reasonably anticipated the happening of the cas-

ualty, and fails or neglects to take proper precautions or

to use the proper means to prevent or to mitigate such

casualty, and an injury happens to a passenger thereby,

the carrier becomes liable, whether such injury happens

from the carelessness either of emi)loyees or other per-

sons, provided the party injured 'be himself free from

negligence or fault."

The status of plaintiff on board defendant's steam-

ship, as made out by the pleadings and testimony, is set

out in full in the sixth exception above, to which refer-

ence is hereby made, and the same is made a part of this

exception.

To w^hich instruction the defendant excepted, for the

reason that the same is misleading and contrary to the

law applicable to the facts in this case, and is not the

law.

Twelfth Exception.

The Court further instructed the jury as follows:

"And if you find from the preponderance of the evi-
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dence in this case tliat the netting between the false

deck and the main deck was placed there for the pur-

pose of preventing any accident to any of the passen-

gers on board the. defendant's steamship, and further

find from the preponderance of the evidence that the

employees, or any of the employees of the defendant,

in charge of the hatchways had knowledge that such

netting had been removed, and failed to replace the

same, then I instruct you that you should find for the

plaintiff, if you further find that his injuries resulted

from the carelessness and negligence of the defendant,

or its employees in failing to replace said netting, and

you also find that the plaintiff was using and exercising

an ordinary degree of reasonable care and diligence

under the circumstances, considering his duties in at-

tending and feeding the sheep on the false deck of said

steamship."

The status of plaintiff on defendant's steamship, as

made out by the pleadings and testimony, is set out in

full in the sixth exception above, to which reference is

liereby made, and the same is made a part of this excep-

tion.

To which instruction the defendant duly excepted,

for the reason that the same is misleading and contrary

to the law and applicable to the facts in this case, which

exception was allowed.

Thirteenth Exception.

The Court further instructed the jury: "If you find

that the hatchway was negligently protected and that

this fact was unknown to plaintiff then when the plain-
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tiff went to feed the sheep he had a right to assume

that the hatchway was iDroperly protected and to act

on that assumption, but if before the injury occurred he

discovered the hatchway was unprotected, he should

have desisted from any effort to feed the sheep, or

should have fed the sheep in some other manner that

would not have subjected him to the danger of falling

through the hatchway, if it was practicable for him to

do so, providing another and safer manner of feeding

the sheep was open to him, and he had time to do so,

and if by the proper diligence under the circumstances

he might have discovered the unprotected hatchway be-

fore the accident and in time to avoid it, he cannot re-

cover."

The plaintiff testifies on his recross-examination in his

rebuttal testimony:

Q. How long did it usually take you to feed the

sheep?

A. From three-quarters of an hour to an hour.

Q. To feed and water the sheep? A. Yes, sir.

Q. That was twice a day? A. Twice a day.

Q. That was for the two of you, you and Parsons?

A. Yes, sir.

Q. Three quarters of an hour to an hour twice a day

for you both? A. Yes, sir.

Q. That would be two hours a day at most for you

to attend to the sheep? A. Yes, sir.

Q. That is right? A. Yes, sir.

This being the only testimony in regard to the time

it took to feed the sheep. The entire testimony given on
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behalf of plaintiff in chief is set out in the second excep-

tion above, to which reference is hereby made, and the

same is hereby made a part of this exception.

To which charge of the Court the defendant duly ex-

cepted to the words therein, as follows, to wit : "And he

had time to do so," for the reason that the same does

not contain any statement of fact to be deduced from

the evidence in this case, and is contrary to the evidence

therein and misleading, which exception was allowed.

Fourteenth Exception.

The defendant requested the Court to give the follow-

ing instructions, to wit:

'^1. The Court instructs the jury, that if you find that

the plaintiff was in the employ of one Cox, who was a

shipper of sheep on defendant's boat, on the trip of said

boat alleged in the complaint, and, that under the con-

tract of shipment the said Cox was allowed transporta-

tion for employees whose duties were to feed said sheep

during the trip, and, that plaintiff was one of such em-

ployees, and was performing such services at the time

of the injury complained of, then you are instructed,

that said plaintiff was not a passenger for hire, and the

defendant's relation to plaintiff was not that of a com-

mon carrier of passengers for hire, and the defendant

was not an insurer of plaintiff's safety as a passenger

for hire, and that plaintiff assumed all of the natural and

ordinary risks and perils incident to his employment.

9. The Court instructs the jury that if they believe

from the evidence that the hatchway through which the

plaintiff fell and was injured was left or maintained by



vs. V. V. Griggs. 103

defendant in an unsafe or insecure manner, and that

the same was known to plaintiff, and that complaint had

been made to defendant of its condition, yet, notwith-

standing such knowledge or complaint defendant failed

to repair or remedy the same and the plaintiff continued

to feed the sheep and go into the vicinity of such hatch-

way, when another and more safe yet difficult means

was available and was injured thereby, then plaintiff is

deemed to have assumed the risks incident to going

about such place, or is guilty of such contributory negli-

gence as bars his recovery in this action, and your ver-

dict should be for the defendant.

11. The Court instructs the jury that where it is the

duty of a servant to perform work and labor in and

about places known by him to be dangerous and unsafe,

then it is incumbent upon such servant in the perform-

ance of his duties to exercise such extraordinary care and

caution, or some increased care and caution as the

known dangerous condition and circumstances require,

and failing to do so must be deemed to have assumed the

risk incident to such danger, or guilty of such contribu-

tory negligence as bars a recovery for any injury sus-

tained by him.

15. The Court instructs the jury that if they believe

from the evidence that the defendant company con-

tracted to carry sheep from Seattle to Nome for one

Cox and that defendant built and constructed above the

main deck upon its boat a false deck or a special deck,

called a sheep deck, for the purpose of carrying said

sheep, and that the defendant constructed and arranged
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said sheep deck according to the wishes and at the dicta-

tion of the said Oox, and according to Oox's plans and

suggestions, and that it was further agTeed between

defendant and said Oox that Oox should feed and care

for said stock, and that plaintiff Griggs was in the em-

ploy of said Cox, and that plaintiff's duties were to feed

and attend to said sheep, and that while engaged in such

duties he was injured on account of any arrangement or

defect of said sheep deck, then the defendant is not lia-

ble for such injury and your verdict should be for the

defendant."

Which said requests for instructions, the Oourt refused

to give the same, to which refusal of the Oourt, defend-

ant duly excepted, for the reason that the said instruc-

tions contained the law applicable to the facts in this

case; which said exception was allowed.

And now in furtherance of justice, and that right may

be done, the defendant presents the foregoing as its bill

of exceptions in this case, and trust that the same may

be settled and allowed, and signed and certified by the

judge, as provided by law.

DUDLEY DUBOSE and

JOS. K. WOOD,

Attorneys for Defendant.

The foregoing bill of exceptions, including the amend-

ments of plaintiff by interlineations, having been duly

served, filed and presented for settlement within the

time allowed by law and extensions thereof duly made

upon consent of counsel, by orders of Oourt, duly entered
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of record, and said bill of exceptions being found full,

true and correct, is hereby settled and allowed in open

court.

Done in open court, in presence of counsel for plain-

tiff and defendant, at Xome, Alaska, this 9th day of

May, A. D. 1905, being a regular day in the special term

of said District Court held at Nome, Alaska commenc-

ing the 17th day of April, 1905.

ALFKED S. MOORE,

Judge District Court, District of Alaska, Second Divi-

sion.

Due service of the foregoing bill of exceptions is here-

by admitted this 31st day of March, A. D. 1905.

JAMES FRAWLEY, and

WM. H. PACKWOOD,
Attorneys for Plaintiff.

Service of the foregoing bill of exceptions is duly ad-

mitted with copy thereof, this 31st day of March, 1905.

WM. H. PACKWOOD,
JAMES FRAWLEY,

Attorneys for Plaintiff.

[Endorsed] : Xo. 193. In the United States District

Court for the District of Alaska, Second Division. V.

V. Griggs, Plaintiff, vs. Northwestern Steamship Com

pany. Defendant. Bill of Exceptions. Filed in the of

fice of the Clerk of the United States District Court

Alaska, Second Division, at Nome, Alaska. Mar. 31

1905. Geo, V, Borchsenius, Clerk. By Angus McBride,
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Deputy Olerk. Eefiled in the Office of the Clerk of the

United States District Court, Alaska, Second Division,

at Nome, Alaska. May 9, 1905. Geo. V. Borchsenius,

Clerk. By Jno. H. Dunn, Deputy Clerk.

[Judgment-roll endorsed] : No. 1193. In the District

Court in and for the District of Alaska, Second Division.

Valentine V. Griggs, Plaintiff, vs. Northwestern Steam-

ship Ck)., Defendant. Special, September, 1904 Term.

Judgment in Favor of Plaintiff for |1750.0# and Costa

in the Sum of $65.50. Judgment dated February 16,

1905. Entered Same Date. Judgment Docketed Feb-

ruary 16, 1905. Judgment-roll. Filed in the Office of

the Clerk of the United States District Court, Alaska,

Slecond Division, at Nome, Alaska. Jun. 5, 1905. Geo.

V. Borchsenius, Clerk, By Jno. H. Dunn, Deputy Clerk.

United States District Court, District of Alaska, Sec-

ond Division.

VALENTINE V. GRIGGS,
Plaintiff and Defendant in Error,

vs.

NOETHWESTERN STEAMSHIP COM-

PANY,
Defendant and Plaintiff in Error.

Assignment of Errors.

Comes now the defendant, the Northwestern Steam-

ship Company, and files the following assignment of
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errors upon which it will rely in the prosecution of the

writ of error in the above-entitled cause:

1.

That the United States; District Oourt, in and for the

District of Alaska, Second Division, erred in overruling

defendant's objection to the introduction of evidence on

the part of plaintiff for the reason that the complaint

in the said cause does not state facts sufficient to con-

stitute a cause of action,

2.

That the said Court erred in overruling defendant's

motion for a nonsuit after the testimony of plaintiff had

been introduced and plaintiff rested his case in chief.

3.

That the said Court erred in rejecting the testimony

of George T, Williams, offered by the defendant, which

said offer was as follows, to wit:

"Defendant offers to prove by the witness, George T.

Williams, one of the officers of said Northwestern

Steamship Company, that the plaintiff Griggs, was not

a passenger for hire on defendant's boat at the time he

was injured, and that defendant received no considera-

tion for the transportation of plaintiff from Seattle to

Nome; that plaintiff was in the sole employ of one

Joseph Cox, with whom defendant contracted and agreed

to carry two hundred and fifty sheep from Seattle to

Nome, which said sheep were to be carried on a false

deck erected and constructed above the main deck of the

steamship "Olympia," belonging to defendant, in pens
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or corrals erected and constructed on said false deck

for that purpose; that at the time of making said con-

tract said witness in behalf of said defendant company

made plans and specifications of said sheep-pens and

corrals, and showed the same to the said Joseph Cox,

which plans and specifications included two passage

ways between said pens, from which it was intended that

said sheep could be fed; that the said Joseph Oox then

and there disapproved of said plans, and then and there

stated to this witness that he, Cbx, wanted all the space

possible for his sheep, and then and there requested this

witness to build the sides and ends, making one big

corral or pens, and that if Oox desired the same altered

or changed during the voyage he would arrange with

with the captain of the ship on the trip to do so. That

said sheep pens and everything connected with the same,

and with said sheep deck, was arranged according to the

request and instructions of said Oox during said entire

voyage. That the said Joseph Oox stated to Mr. Will-

iams, before leaving Seattle that the sheep could be fed

from the end of the pens by taking the feed from one

pen to the other ; that the said pens were at all times on

said voyage ari'anged to suit the wishes of Mr. Oox, who

had agreed to feed and care for said sheep on said voy-

age and to assume all responsibility for the same. That

the plaintiff was in the employ of said Oox during said

entire trip, and never in the employ of defendant. That

if the plaintiff was injured on said trip by falling through

a hatch on said false deck and from there to the Orlop

deck below, that said injury was proximately caused by
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the negligence and carelessness and the want of ordinary

care and prudence on the part of his employer, Joseph

Oox, to provide suitable means by which said sheep

could be fed."

4.

That the said Court erred in refusing to admit the fol-

lowing testimony in evidence as the same w|as offered by

defendant, to wit:

The testimony of the plaintiff on cross-examination

showed that the plaintiff would only have to raise a can-

vas that was placed over the sheep-pens in order to pass

from one pen to the other and so feed the sheep. That

this canvas was fastened down over the pens; and de-

fendant made the following offer of testimony, which the

Court refused to admit, to wit:

"Defendant offers to show by this witness (G-riggs)

that sailors were frequently on the false deck where the

sheep were, and he could have asked for and received

assistance from such sailors to remove the canvas on top

of the sheep-pens, if the same was necessary, in order to

feed the sheep."

5.

That the said Court erred in using the word "walk" in

the following instruction during the course of the charge

to the jury, to wit:

"The negligence which the plaintiff imputes to the

defendant was in not having said net in its proper place

and in the unskillful arrangement of the hatchway and

the 'walk' surrounding the hatchway."
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6.

That the said Oourt erred in giving the following in-

struction during the course of the charge to the jury, to

wit

:

"And if the evidence shows that the plaintiff was

aboard the defendant's ship with the knowledge and

permission of the defendant for the pui-pose of feeding

and caring for the shippers' cattle and sheep on the

voyage from Seattle to Xome, then he is presumed to

have been a passenger in his relation to the defendant."

7.

That the said Court erred in giving the following in-

struction during the course of the charge to the jury, to

wit:

"The law requires the common carriers of passengers

to exercise the highest degree of care that human judg-

ment and foresight can conceive and that is practicable

in view of the circumstances, and whoever engages as a

common carrier to transport passengers, impliedly prom-

ises that his passengers shall have this degTee of care,

and I instruct you that if there is the least failure by a

common carrier of passengers to exercise all the dil-

igence and care that is practicable in keeping its con-

veyances in a safe condition or in providing for the

safety of its passengers, then the duty of the common

carrier is not performed and it is responsible for any

damage for an injury of which such neglect is the prim-

ary cause, providing the person injured has himself used

reasonable care and caution to avoid such injury."
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8.

That the said Court erred in giving the following in-

struction during the course of the charge to the jury, to

wit:

"A common carrier operating a steamship is bound by

law to exercise the highest degree of practicable care

not only in the management of its steamship, but also

in the structures, repairs, and arrangements of the same

necessary to the safety of its passengers. By this is not

meant the highest conceivable degree of care, but the

highest degree of care for the safety of its passengers

reasonably consistent with the carrier's business as a

transporter of freight and passengers."

9.

The said Court erred in giving the following instruc-

tion during the course of the charge to the jury to wit:

"You are instructed that if you find from the evidence

in this case that the defendant failed to construct, guard

and maintain its false deck and hatches in a prudent

and careful manner, such as was required for the safety

of its passengers, and that by reason thereof the plain-

tiff without fault or negligence on his part, and while

the plaintiff was exercising a reasonable degree of care

and diligence in the performance of his work under the

circumstances, slipped and fell and received the injuries,

the defendant is liable in damages to the plaintiff."

10.

The said Court erred in giving the following instruc-

tion during the course of the charge to the jury, to wit:
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"It is the duty of carriers of passengers to keep pace

with science and art and modern improvement in their

appliances. The duty of the carrier to its passengers

requires it to adopt such improved appliances and meth-

ods as having been tested and found to materially con-

tribute to the safety of its passengers are in practical

use by other like carriers and can in fact be adopted.

But while a carrier of passengers is required and bound

to adopt all proper and practicable improvements to

secure the safety of its passengers, he is not bound to

adopt every new and untried invention having that ob-

ject in view, neither is he required to adopt excessively

costly improvements nor to incur such great expense

as to make it impracticable for him to carry on his

business."

11.

The said Court erred in giving the following instruc-

tion during the course of the charge to the jury, to wit:

"I charge you that whenever a carrier, through its

agent or employees, knows, or has opportunity to know,

or to apprehend, a threatened casualty, or might reason-

ably have anticipated the happening of the casualty,

and fails or neglects to take proper precautions or to

use the proper means to prevent or mitigate such cas-

ualty, and an injury happens to the passenger thereby,

the carrier becomes liable whether such injury happens

from the carelessness of either of employees or other

persons, providing the party injured be himself free

from negligence or fault."
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12.

The said Court erred in giving the following instruc-

tion during the course of the charge to the jury, to wit:

"And if Tou find from the preponderance of the evi-

dence in this case that the netting between the false

deck and the main deck was placed there for the purpose

of preventing any accident to any of the passengers on

board the defendant's steamship, and further find from

a preponderance of the evidence that the employees or

any of the employees of the defendant in charge of the

hatchways had knowledge that such netting had been

removed and failed to replace the same, then I instruct

you that you should find for the plaintiff if you further

find that his injuries resulted from the carelessness and

negligence of the defendant or its employees in failing

to replace the netting, and you also find that the plain-

tiff was using and exercising an ordinary degree of

reasonable care and diligence under the circumstances,

considering his duties in attending and feeding the sheep

on the false deck of said steamship."

13.

The said Court erred in using the words "and he had

time to do so" in the following instruction during the

course of the charge to the jurj-, to wit:

"If you find that the hatchway was negligently pro-

tected, and that this fact was unknown to plaintiff, then

when the plaintiff went to feed the sheep he had a right

to assume that the hatchway was properly protected

and to act on that assumption, but if before the injury
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occurred he discovered the hatchway was unprotected,

he should have desisted from any effort to feed the

sheep, or should have fed the sheep in some other man-

ner that would not have subjected him to the danger of

falling through the hatchway, if it was practicable for

him to do so providing another and safer manner of

feeding the sheep was open to him, and he had

time to do so; and if by the proper diligence under the

circumstances he might have discovered the unprotected

hatchway before the accident, and in time to avoid it, he

cannot recover."

14.

That the said Court erred in refusing to give to the jury

the following instruction, requested by the plaintiff in

error, to wit:

"The Court instructed the jury that if you find that the

plaintiff was in the employ of one Cox, who was a ship-

per of sheep on defendant's boat on the trip of said boat

alleged in the complaint, and that under the contract of

shipment the said Cox was allowed transportation for

employees whose duties were to feed said sheep during

the trip, and that plaintiff was one of such employees

and was performing such service at the time of the in-

jury complained of, then you are instructed that said

plaintiff was not a passenger for hire and the defend-

ant's relation to plaintiff was not that of a common car-

rier of passengers for hire and the defendant was not

an insurer of plaintiff's safety as a passenger for hire

and that plaintiff assumed all of the natural and ordin-

ary risks and perils incident to his employment."
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15.

That the said Court erred in refusing to give to the

jury the following instruction requested by plaintiff in

error, to wit:

"The Court instructs the jury that of they believe

from the evidence that the hatchway through which the

plaintiff fell and was injured was left or maintained by

defendant in an unsafe or insecure manner, and that the

same was known to plaintiff, and that complaint had

been made to defendant of its condition, yet notwith-

standing such knowledge or complaint the defendant

failed to repair or remedy the same, and the plaintiff

continued to feed the sheep and go into the vicinity of

such hatchway, when another or more safe yet difficult

means was available, and was injured thereby, then

plaintiff is deemed to have assumed the risks incident to

going about such place and is gniilty of such contributory

negligence as bars his recovery in this action, and the

verdict should be for the defendant."

16.

That the said Court erred in refusing to give to the

jury the following instruction requested by the plaintiff'

in error, to wit:

"The Court instructs the jury that where it is the duty

of the servant to perform the work and labor in and

about places known by him to be dangerous and unsafe,

then it is incumbent upon such servant in the perform-

ance of his duties to exercise such extraordinary care

and caution, or such increased care and caution, as the
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known dangerous condition and circumstances require,

and failing to do so must be deemed to have assumed

the risk incident to such danger and guilty of such con-

tributory negligence as bars a recovery for any injury

sustained by him."

17.

That the said Oourt erred in refusing to give to the

jury the following instruction requested by the plaintiff

in error, to wit:

"The Oourt instructs the jury that if they believe from

the evidence that the defendant company contracted to

carry sheep from Seattle to Nome, for one Oox, and

that defendant built and constructed above the main

deck, upon its boat, the false deck or the special deck

called the sheep deck, for the purpose of carrying said

sheep, and that the defendant constructed and arranged

said sheep deck according to the wishes and at the

dictation of said Oox and according to Oox's plans and

suggestions, and that it was further agreed between

defendant and said Oox that Cox should feed and care

for said stock, and that plaintiff Griggs was in the em-

ploy of said Oox, and that plaintiff's duties were to feed

and attend to said sheep, and that while engaged in such

duties he was injured on account of any arrangement or

defect of such sheep deck, then the defendant is not

liable for such injury, and your verdict should be for

the defendant."

18.

That the said Oourt ei'red in overruling defendant's

motion for a new trial.
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Wherefore said defendant, and plaintiff in error, prays

that the judgment of said United States District Court

for the District of Alaska, Second Division, be reversed,

and that the said District Court be directed to grant a

new trial of said cause.

DUDLEY DUBOSE and

JOS. K. WOOD,

Attorneys for Defendant and Plaintiff in Error.

[Endorsed]: Xo. 1193. In the United States Dis-

trict Court for the District of Alaska, Second Division.

Y. Y. Griggs, Plaintiff, vs. Northwestern Steamship

Company, a Corporation, Defendant. Assignment of

Errors. Filed in the Ofl&ce of the Clerk of the United

States District Court, Alaska, Second Division, at Nome,

Alaska. Apr. 19, 1905. Geo. Y. Borchsenius, Clerk.

By Jno. H. Dunn, Deputy Clerk.

In the United States District Court for the Second Division

of the District of Alaska.

Y. Y. GKIGGS,
Plaintiff,

vs.

NORTHWESTEEX STEAMSHIP'

COMPANY,
Defendant.

,

Petition for Writ of Error and Supersedeas.

The Northwestern Steamship Company, a corpora-

tion, the defendant in the above-entitled cause, feeling
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itself aggrieved by the verdict of the jury, and the judg-

ment entered on the 16th day of February, 1905, comes

now by Dudley DuBose and Jos. K. Wood, its attorneys,

and petitions said Court for an order allowing said de-

fendant to prosecute a writ of error to the Honorable,

the United States Circuit Court of Appeals for the Ninth

Circuit, under and according to the laws of the United

States in that behalf made and provided and also that an

order be made fixing the amount of securtiy which the

defendant shall give and furnish upon said writ of error,

and that upon giving of such security, all further pro-

ceedings in this court be suspended and stayed until the

determination of said writ of error by the United States

Circuit Court of Appeals for the Ninth Circuit.

And your petitioner will ever pray.

DUDLEY DUBOSE and

JOS. K. WOOD,

Attorneys for Defendant

The foregoing petition for a writ of error is granted

and iallowed, and the amount of bond on said writ of

error be and hereby is fixed at |2500.

Done in open court April 19, 1905.

ALFRED S. MOORE,

Judge of Said District Court of Alaska, Second Division.

[Endorsed] : No. 1193. In the United States District

Court for the District of Alaska, Second Division. V.

V. Griggs, Plaintiff, vs. Northwestern Steamship Com-

pany, a Corporation, Defendant. Petition for Writ

of Error and Order Granting Same. Filed in the
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Office of the Clerk of the rnited. States District Court

Alaska. Second Division at Xome. Alaska. Apr. 19.

1905. Geo. V. Borchsenins, C^erk. By .Jno. H. Dunn.

Deputy Clerk. Vr»l. .3. Orders and Judgments, page 205.

fn the United States District Coioi for the Second Division

of the District of Alaska.

V. V. GRIGGS,

Plaintiff.

vs.

XORTHTVESTERX STEAMSHIP

COMPANY (a Corporation). \

Defendant,

Bond on Writ of Error.

Know all men by these presents, that we. the Xorth-

jvestern Steamship Company. Limited, as principal, and

J. J. Wilson and Eugene Chilberg. as sureties, are held

and firmly bound unto V. V. Griggs, the plaintiff above

named, in the sum of two thousand five hundred (.$2,500)

dollars to be paid to the said V. V. Griggs, his executors

or administrators, to which payment well and truly to

be made, we bind ourselves and each of us jointly and

severally, and our and each of our successors, represen-

tatives and assigns, firmly by these presents.

Sealed with our seals and dated the 17th day of April.

1905.

The condition of the above obligation is such that

whereas the above-named defendant has sued out a writ
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of error to tlie United States Circuit Court of Appeals,

for the Ninth Circuit, to reverse the judgment in the

above-entitled cause by the United States District Court

for the Second Division of the District of Alaska.

Now, therefore, the condition of this obligation is

such that if the aibove-named, the Northwestern Steam-

ship Company, Limited, shall prosecute said writ to ef-

fect and answer all costs and damages, if it shall fail to

make good its plea, then this obligation shall be void;

otherwise to remain in full force and virtue.

NOKTHWESTERN STEAMSHIP CO. [Seal]

By GEO. T. WILLIAMS, Agt.

J. J. WILSON. [Seal]

EUGENE CHILBERG. [Seal]

United States of America, "j

l^ss.

District of Alaska. J

J. J. Wilson and Eugene Chilberg, being first duly

sworn, each for himself on oath deposes and says : That

I am a resident of the District of Alaska; that I am

worth the sum of two thousand ($2,500) five hundred

dollars over and above all just debts and liabilities and

exclusive of property exempt for execution.

J. J. WILSON.

EUGENE CHILBERG.

Subscribed and sworn to before me this 17th day of

April, 1905.

[Notarial Seal] C. G. COWDEN,
Notary Public in and for the District of Alaska.
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The foregoing bond and the sufficiency of the sureties

approved this 19th day of April, 1905.

ALFRED S. MOORE,

Judge of the District Court of Alaska, Second Division.

Bond O. K. as to form and sureties.

JAMES FRAWLEY,

One of Attorneys for Plaintiff.

[Endorsed] : No. 1193. In the United States District

Court for the District of Alaska, Second Division. V.

V. Griggs, Plaintiff, vs. Northwestern Steamship Com-

pany, a Corporation. Supersedeas Bond on Writ of Er-

ror. Filed in the office of the Clerk of the United States

District Court, Alaska, Second Division, at Nome, Alas-

ka. Apr. 19, 1905. Geo. V. Borchsenius, Clerk. By

Jno. H. Dunn, Deputy Clerk. Civil Bond No. 3, p. 84.

In the District Court in and for the District of Alaska, Sec-

ond Division. >

Term Minutes, Special iVpril, 1905, Term Begun and

Held at the Town of Nome in said District and Divi-

sion April 17, 1905.

Tuesday, May 9, 1905, at 10 A. M.

Court convened pursuant to adjournment.

Present: HON. ALFRED S. MOORE, Judge.

GEO. V. BORCHSENIUS, Oerk.

JOHN H. DUNN, Deputy Clerk.

H. M. HOYT, United States Attorney.

THOS. C. POWELL, United States Marshal.
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Now upon the convening of court the following pro-

ceeding's were had:

GRIGG^S', . -

vs. I No. 1198.

NORTHWESTERN STEAMSHIP CO.^

Trial.

A bill of exceptions as prepared and agreed upon by

counsel was signed and settled by the Court, W. H.

Packwood, counsel for plaintiff, stating that he wished

the record to show that the plaintiff o^bjected to the sign-

ing and settling of any bill of exceptions, for the reason

Ihat the Court had no jurisdiction.

Upon motion of Jos. K. Wood, counsel for the defend-

ant company, defendant was granted until July 15th.

1905, to docket the said cause in the Circuit Court of Ap-

peals.

Objection to Signing Bill of Exceptions and Order Extending

Time to Docket Cause,

UNITED STATES OF AMERICA—ss.

The President of the United States to the Honorable,

the Judge of the United States District C^urt for

the Second Division of the District of Alaska, Greet-

ing:

Because, in the record and proceedings, as also in the

rendition of the judgment of a plea which is in the said

District Court, before you, between V. Y, Griggs, plain-

tiff, and Northwestern Steamship Company, a corpora-
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tion, defendant, a manifest error hath happened, to the

great damage of the said Xorthwestern Steamship Com-

pany, a corporation, defendant, as is said and appears

by the petition herein.

We. being willing that error, if any hath been, should

be duly corrected, and full and speedy justice done to

the parties aforesaid in this behalf, do command you, if

judgment be therein given, that then under your seal,

distinctly and openly, you send the record and proceed-

ings aforesaid, with all things concerning the same, to

the justices of the United States Circuit Court of Ap-

peals for the Ninth Circuit, in the city of San Francisco,

in the State of California, together with this writ, so as

to hare the same at the said place in said circuit on the

18th day of May, 1905. that the record and proceedings

aforesaid being inspected, the said Circuit Court of Ap-

peals may cause further to be done therein to correct

those errors what of right, and according to the laws

and customs of the United States, should be done.

Witness the Honorable MELVILLE W. FULLER,

Chief Justice of the Supreme Court of the United States,

this 19th day of April, 1905.

Attest my hand and seal of the United States District

Court for the Second Division of the District of Alaska,

on the day and year last above written.

[Seal] GEO. V. BORCHSEXIUS.

Clerk of the District Court for the District of Alaska,

Second Division.

By Jno. H. Dunn,

Deputy Clerk.
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Allowed this 19th day of April, 1905, by

ALFRED S. MOORE,
Judffe of the United States District Court for the Dis-*&

trict of Alaska, Second Division.

Service of the within writ of error and receipt of a

copy thereof is hereby admitted this 19th day of April,

1905.

W. H. PACKWOOD and

JAS. FRAWLEY,
Attorneys for Defendant in Error.

A true copy of the within writ of error was lodg:ed

with the clerk of the United States District Court, Dis-

trict of Alaska, this 19th day of April, 1905.

GEO. Y. BORCHSENIUS,

Clerk District Court, District of Alaska, Second Divi-

sion.

Jno. H. Dunn,

Deputy.

[Endorsed] : No. 1193. In the United States District

Court for the District of Alaska, Second Division. V.

V. Griggs, Plaintiff, vs. Northwestern Steamship Com-

pany, a Corporation, Defendant. Writ of Error.

Citation.

UNITED STATES OF AMERICA—ss.

The President of the United States to V. V. Griggs,

Greeting:

You are hereby cited and admonished to be and ap-

pear at the United States Circuit Court of Appeals for
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the Ninth Circuit, to be held at the city of San Francisco,

in the State of California, within thirty days from the

date of this writ, pursuant to a writ of error filed in the

clerk's oflSce of the United States District Court for the

District of Alaska, Second Division, wherein the Xorth-

western Steamship Company, a corporation, is plaintiff

in error and you are defendant in error, to show cause,

if any there be, why the judgment in the said writ of

error mentioned should not be corrected, and speedy

justice should not be done to the parties in that behalf.

Witness, the Honorable MELVILLE W. FULLER.

Chief Justice of the Supreme Court of the United States

of America, this 19th day of April, A. D. 1905, and of

the independence of the United States the one hundred

and twenty-ninth.

[Seal] ALFRED S. MOORE,

Judge of the United States District Court for the Dis-

trict of Alaska, Second Division.

[Seal] Attest: GEO. V. BORCHSEXIUS,

Oerk.

By Jno. H. Dunn,

Deputy Clerk.

Service accepted and certified copy received this 19th

day of April, 1905.

WM. H. PACKWOOD and

JAS. FRAWLEY,

Attorneys for Defendant in Error.
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[Endorsed] : No. 1193. In the United States District

Court for the District of Alaska, Second Division.

Northwestern Steamship Company, a Corporation.

Plaintiff in Error, vs. V. V. Griggs, Defendant in Error.

Citation and proof of service.

In the District Court in and for the District of Alaska, Sec-

ond Division'.

V. V. GEIOGS,

Plaintiff,

vs.

No. 1193.

THE NORTHWESTERN STEAMSHIP\

COMPANY (a Corporation),

Defendant.

Clerk's Certificate to Transcript.

I, Geo. V. Borchsenius, clerk of the District Court of

Alaska, Second Division, do hereby certify that the fore-

going typewritten pages from 1 to 90, both inclusive, is

a true and exact transcript of the judgment-roll consist-

ing of the complaint, answer, summons, judgment entry,

and bill of exceptions, assignment of errors, petition for

writ of error and supersedeas, appeal bond, and minute

order extending time to docket transcript in the United

States Circuit Court of Appeals, Ninth Circuit, in the

case of Y. Y. Griggs vs. The Northwestern Steamship

Company, a corporation. Number 1193-Civil, and of the

whole thereof as appears from the records and files in
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my office at Nome, Alaska; and further certify that the

original writ of error and the original citation in the

above-entitled cause are attached to his transcript.

Cost of transcript $27.80, paid by Jos. K. Wood, at-

torney for defendant.

In witness whereof, I have hereunto set my hand and

affixed the seal of said Court this 17th day of June, A.

D. 1905, at Nome, Alaska.

[Seal] GEO. V. BORCHSENIUS,

Caerk.

[Endorsed] : No. 1214. United States Circuit Court

of Appeals for the Ninth Circuit. Northwestern Steam-

ship Company (a Corporation), Plaintiff in Error, vs. V.

Y. Griggs, Defendant in Error. Transcript of Record.

Upon Writ of Error to the United States District Court

for the District of Alaska, Second Division.

Filed July 12, 1905.

F. D. MONCKTON,

Clerk.
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In the United States Circuit Court of Hppeals
FOR THE NINTH CIRCUIT

NORTHWESTERN STEAMSHIP
COMPANY, A CORPORATION,

Plaintiff in Error, V,No. 1214

vs.

V. V. GRIGGS, Defendant in Error,

Brief of plaintiff in 6rror

UPON WRIT OF ERROR TO THE UNITED STATES DISTRICT
COURT FOR THE DISTRICT OF ALASKA,

SECOND DIVISION

I.

STATEMENT OF THE CASE.

This action was instituted by the defendant in error

against the plaintitf in error by the filing of a complaint

(Record, p. 1) August 23rd, 1904, in the United States

District Court of *Alaska, Second Division, alleging in

substance as follows

:

That the defendant was and is a corporation organ-

ized under the laws of the State of Nevada, and doing

business in Alaska with offices at Nome, and as a com-

mon carrier of freight and passengers operated the steam-

ship ''Olympia" between Seattle and Nome. That on



the first trip of said steamship in 1904 plaintiff was a

passenger in the employ of the Pacific Cold Storage Com-

l^anv in looking after their stock on board said steam-

ship. That on or about the 13th day of June, while en-

gaged in feeding said stock upon the upper deck, plaintiff

fell through an open hatch on said upper deck through the

three lower hatches to the lower deck and received injuries

consisting of a broken and fractured arm and severe

bruises to other parts of his body. That the hatch hole

and the walk surrounding the same on the said upper

deck were negligently constructed without guards, and

that the net which was usually placed over the hatch

on the deck below when not in use was not in place at

the time of the accident. That plaintiff was without fault

or negligence and that the accident was due solely to

the negligence and carelessness of defendant. That plain-

tiff had been taken to a hospital; had been obliged to

employ a physician; was still unable to work, and that

his injuries would at all times interfere with his usual

occupation, and that he prayed for damages in the sum of

ten thousand dollars, one hundred and seventy-five dol-

lars for medical and surgical aid and for costs.

Defendant in its answer admitted that it was a cor-

poration and common carrier of passengers and freight

as alleged in the first and second paragraphs of the com-

plaint, and denied all the other allegations of the com-

plaint.



The case came on duly for hearing before the court

and a jury, and a verdict having been rendered in favor

of the defendant in error for $1,750,000 and costs in the

sum of $65.50, and the motion of plaintiff in error for a

new trial having been overruled and denied, and judg-

ment rendered in favor of the defendant in error, plain-

tiff in error has brought the case to this court.

n.

ASSIGNMENT OF EKROES.

Plaintiff in error made assignments of error (Record,

pp. 106 to 117), and for brevity we repeat here only the

assigmnents of error which are relied upon and argued

in this brief, as follows

:

(a) The court erred in overruling defendant's mo-

tion for a non-suit after the testimony of plaintiff had

been introduced and plaintiff rested his case in chief

(Record, p. 107).

(b) The court erred in rejecting the testimony of

George T. Williams, offered by the defendant, which said

offer was as follows, to-wit:

''Defendant offers to prove by the witness, George
T. Williams, one of the officers of said Northwestern
Steamship Company, that the plaintiff, Griggs, was not

a passenger for hire on defendant's boat at the time he

was injured, and that defendant received no consideration

for the transportation of plaintiff from Seattle to Nome

;
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that plaintiff was in the sole employ of one Joseph Cox,
with whom defendant contracted and agreed to carry
two hundred and fifty sheep from Seattle to Nome, which
said sheep were to be carried on a false deck erected and
constructed above the main deck of the steamship 'Oljin-

pia,' belonging to defendant, in pens or corrals erected

and constructed on said false deck for that purpose; that

at the time of making said contract witness in behalf of

said defendant company made plans and specifications

of said sheep-pens and corrals, and showed the same to

the said Joseph Cox, which plans and specifications in-

cluded two passageways between said pens, from which
it was intended that said sheep should be fed; that the

said Joseph Cox then and there disapproved of said

plans, and then and there stated to the witness that he.

Cox, wanted all the space possible for his sheep, and
then and there requested this witness to build the sides

and ends, making one big corral or pen, and that if Cox
desired the same altered or changed during the voyage
he would arrange with the captain of the ship on the trip

to do so. That said sheep pens and everything connected
with the same, and with the said sheep deck, was arranged
according to the request and instructions of said Cox
during said entire voyage. That the said Joseph Cox
stated to Mr. Williams before leaving Seattle that the

sheep could be fed from the end of the pens by taking the

feed from one pen to the other; that the said pens were
at all times on said voyage arranged to suit the wishes
of Mr. Cox, who had agreed to feed and care for said

sheep on said voyage and to assume all responsibility

for same. That the plaintiff was in the employ of said

Cox during said entire trip, and never in the employ
of defendant. That if the plaintiff was injured on said

trip by falling through a hatch on said false deck and
from there to the orlop deck below, that said injury was
proximately caused by the negligence and carelessness

and want of ordinary care and prudence on the part of

his employer, Joseph Cox, to provide suitable means by
which said sheep could be fed." (Record, pp. 107, 108

and 109.)



(c) The said court erred in refusing to admit the

foUo^ring testimony in evidence as the same was offered

by the defendant, to-wit:

The testimony of the plaintiff on cross-examination

showed that the plaintiff would only have to raise a can-

vas that was placed over the sheep pens in order to pass

from one pen to the other and so feed the sheep. That

this canvas was fastened down over the pens; and de-

fendant made the following offer of testimony, which the

court refused to admit, to-wit

:

"Defendant offers to show by this witness (Griggs)
that sailors were frequently on the false deck where the

sheep were, and he could have asked for and received as-

sistance from such sailors to remove the canvas on top
of the sheep pens, if the same was necessary, in order to

feed the sheep." (Eecord, p. 109.)

(d) The said court erred in giving the following in-

struction during the course of the charge to the jury, to-

wit:

'^The law requires the common carriers of passen-

gers to exercise the highest degree of care that human
judgment and foresight can conceive and that is practi-

cable in view of the circumstances, and whoever engages
as a common carrier to transport passengers, impliedly

promises that his passengers shall have this degree of

care, and I instruct you that if there is the least failure

by a common carrier of passengers to exercise all the

diligence and care that is practicable in keeping its con-

veyances in a safe condition or in providing for the safety

of its passengers, then the duty of the common carrier is

not performed, and it is responsible for any damage for

an injury of which such neglect is the primary cause.



providing the person injured has himself used reason-

able care and caution to avoid such injury." (Eecord,

p. 110.)

(e) The said court erred in refusing to give to the

jury the following instruction requested by plaintiff in

error, to-wit:

*
' The court instructs the jury that if they believe from

the evidence that the hatchway through which the plain-

titf fell and was injured was left or maintained by de-

fendant in an unsafe or insecure manner, and that the

same was known to plaintiff, and that complaint had been
made to defendant of its condition, yet notwithstanding
such knowledge or complaint the defendant failed to re-

pair or remedy the same, and the plaintiff continued to

feed the sheep and go into the vicinity of such hatchway,
when another or more safe yet difficult means was avail-

able, and was injured thereby, then plaintiff is deemed
to have assumed the risks incident to going about such

place and is guilty of such contributory negligence as

bars his recovery in this action, and the verdict should be

for the defendant." (Eecord, p. 115.)

(f) The said court erred in refusing to give the

jury the following instruction requested by the plaintiff

in error, to-wit:

**The court instructs the jury that where it is the

duty of the servant to perform the work and labor in

and about places known by him to be dangerous and
unsafe, then it is incumbent upon such servant in the

performance of his duties to exercise such extraordinary

care and caution, or such increased care and caution, as

the known dangerous condition and circumstances re-

quire, and failing to do so must be deemed to have as-

sumed the risk incident to such danger and guilty of

such contributory negligence as bars a recovery for any
injury sustained by him." (Eecord, pp. 115, 116.)



in.

AEGUMENT.

1. The court erred in overruling the motion for a

non-suit interposed by plaintiff in error. The testimony

of plaintiff below shows conclusively that he knew and

appreciated the danger to which he was exposed, and

that he voluntarily encountered it, and therefore he can-

not hold plaintiff in error responsible for the injuries

received.

We quote from the testimony of plaintiff in the court

below as follows: (Record, pp. 43, 44 and 45.)

**I assumed that it was dangerous without a railing

or a rope, or something around there, I thought it might
be, yes, I thought it was. I had known that it was dan-
gerous ever since I had been at sea. I knew that there

ought to have been some guard around there. Every
time I went up on that space I knew that it was danger-
ous ; I knew that a man was liable to fall down there and
get hurt. If a man was handling a sack of grain or was
using both of his hands pouring the grain into a pail,

that would render the situation somewhat more danger-
ous to a man on that narrow space. I knew that at that

time. At the time I was pouring the grain out of the

sack into the pail on this space where I was standing, I

did not realize the danger at that time. I had thought
of it before that. I had thought about it as a dangerous
position, but I did not know it every time that I went up
there. I did not pay any particular attention to it every
time. I discovered that this space was dangerous the first

day when out at sea, but I did not realize it as dangerous
every time that I went up there, because it never crossed

my mind half the time, unless I was noticing walking
along or holding, or I would not go up. Sometimes I

thought of it as dangerous, and sometimes I did not, I
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guess. Mr. Cox realized that it was dangerous when he
went up there and saw it the first time. There were times

wlien I did not realize it was dangerous when I was up
there to pour out feed. Yet notwithstanding the fact that

I knew that it was dangerous, I went up there at least

once or twice a day for at least ten days before I was in-

jured, and I knew that with a rope or guard there that

I was liable to fall off, and I knew much more without
any rope or railing or guard of any kind that I was liable

to fall off, and I realized that the danger was increased

from the fact of the men's having to handle heavy sacks

of grain. * * * j i^^ve seen the net off the hatch at

different times when the hatch was in use. I would be

able to see if I was close to the hatch whether or not it

was in use, and when on this space feeding the sheep,

I have quite a number of times looked down and seen

the netting. I did this all the time when I first started

out, for the reason that I saw a number of days when
it was off. I was afraid of its being off and I would
slip over through it. That was why I considered this

space upon which I was standing as dangerous. Up to

the time I fell I considered it dangerous all the while."

It will thus be seen that the plaintiff below thoroughly

knew and appreciated the danger to which he was ex-

posed and that he voluntarily encountered it.

''The principle expressed in the maxim 'Volenti non
fit injuria '

' That to which a person assents is not deemed
in law an injury' is one of general application in the law,

not confined to actions in negligence, nor to cases involv-

ing rights of master and servant."

Dresser on Employers' Liability, par. 85, p. 378.

In order to prevent a recovery on the part of de-

fendant in error under the principle of law above set

forth, it would be necessary to show not only a knowledge

of the danger, and an appreciation of the risk, but that
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he consented to take the risk upon himself. This is clearly

shown hy the testimony quoted above. It shows con-

clusively that he thoroughly appreciated the risk to which

he was exposing himself, and that he deliberately and

voluntarily encountered it, for he went there day after

day, without even a protest or a complaint to the carrier

or to his employer of the dangerous condition. It must

be said therefore as a matter of law that the defendant

in error has by his own testimony shown that he has

no right to recover in this cause, and the failure of the

court to grant a non-suit was therefore error.

The law in regard to this subject is very fully set

forth in the case of

Fitzgerald vs. Connecticut River P. Co., 155 Mass.

155, 31 Am. St. 537.

We quote from the opinion as follows (p. 539 Am.

St.): .

''The rule of law briefly stated is this: One who
knows of a danger from the negligence of another, and
understands and appreciates the risk therefrom, and vol-
untarily exposes himself to it, is precluded from recover-
ing for an injury which results from the exposure. It

has often been assumed that the conduct of the plaintiff
in such a case shows conclusively that he is not in the
exercise of due care. Sometimes it is said that the de-
fendant no longer owes him any duty; sometimes that
the duty becomes one of imperfect obligation, and is not
recognized in law. In one form or another the doctrine
is given effect, as showing that in a case to which it

applies there is either no negligence toward the plaintiff

on the part of the defendant, or a want of due care on
the part of the plaintiff.
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"In Thomas v. Quartermaine, 18 Q. B. Div. 685,

Bowen L. J. says :
' The duty of an occupier of premises

reaches its vanishing point in the case of those who are
cognizant of the full extent of the danger and voluntarily

run the risk. ' It would be unjust that one who freely and
voluntarily assumes a known risk for which another is

in a general sense culpably responsible should hold that

other responsible in damages for the consequences of his

own exposure. In Yarmouth v. France, 19 Q. B. Div,,

Lord Esher, master of the rolls, expresses the opinion

that in such a case it is incorrect to say that the defend-

ant no longer owes a duty to the plaintiff, but that it

should rather be said that the duty is one of imperfect
obligation, performance of which the law will not en-

force.
'

'

'*It may be said that the voluntary conduct of the

plaintiff in exposing himself to a known and appreciated
risk is the interposition of an act which, as between the

parties, makes the defendant's act, in its aspect as negli-

gent, no longer the proximate cause of the injury; or at

least is such participation in the defendant's conduct as to

preclude the plaintiff from recovering on the ground of

the defendant's negligence. Certainly it would be in-

consistent to hold that defendant's act is negligent in

reference to the danger of injuring the plaintiff, and
that the plaintiff is not negligent in voluntarily exposing
himself when he understands the danger. '

'

Applying the principles above stated to the facts in

the case at bar, it will be seen that the defendant in error

has no ground for recovery. Upon his own admission

he was not in the exercise of due care. While it is true

that the law imposes a much higher degree of care upon

the carrier than upon the passenger, yet it is also true

that the passenger should be held to an ordinary degree

of care, such as a prudent man would have exercised under
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like circumstances. It certainly cannot be said that an

ordinarily prudent man under like circumstances would

have taken the risk of a danger which he understood to

be as great as plaintiff stated it to be in this case. Cer-

tainly it was his duty as an ordinarily prudent and care-

ful man to have declined to have taken this risk.

It must be remembered also that plaintiff's action

was a deliberate one. He states that for ten days he went

twice a day upon this space to feed his sheep, realizing

from the first that it was a dangerous position. There

can be no question therefore of his willingness to as-

sume the risk.

In the case of

Aufdenherg v. St. Louis I. M. cC S. Ry. Co., 34 S.

W. 485,

It is held that a railway passenger is himself respon-

sible for the result of placing himself in a position of.

obvious peril, even if permitted or encouraged to do so

by the servants of the carrier.

A passenger who accepts a position obviously ex-

posed to peculiar dangers (for example the outside or

top of a car) assumes the risks which obviously attach

thereto.

Shearman <& Redfield on the Law of Negligence,

par. 513a, p. 938.

Atchison, etc., R. Co. v. Lindley, 42 Kans. 714, 22

Pac. 703

;



14

St. Louis So. R. Co. v. Rice, 9 Tex. Civ. App. 509,

29 S. W. 525;

Wagner v. Missouri Pac. R. Co., 97 Mo. 512; 10

S. W. 486.

In the case of

McGiiire v. Board, 68 N. Y. Sup. 1026,

It is held that plaintiff, a retail ice dealer, was guilty of

contributory negligence, because on first delivering ice

at an apartment house he notified the janitor that the

dumb waiter by which the ice was taken to the apart-

ments was in a dangerous condition, the bottom of it

being rotten, and yet he continued to use it daily for

about three weeks thereafter, and on the day of the ac-

cident he stepped into the shaft, the dumb waiter being

at the top, and attempting to pull it down the bottom

fell out and he was injured.

It was also held in the case of

Seymour v. Chicago B. c6 Q. Ry. Co., Fed. Cas,

12,685 (3 Biss. 43),

That the plaintiff was obliged to use ordinary care and

prudence in descending the steps and landing on the plat-

form, and if at any moment it would have appeared to a

reasonably prudent person that there was risk of danger

to herself in proceeding, then if she did proceed it was

at her own peril, even though the defendant was guilty

of negligence.
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The defendant in error alleged in his complaint that

he was without negligence. By his own admissions he

has failed to establish this contention. A non-suit should

therefore have been granted.

Upon the question of negligence the court may direct

a verdict, where the evidence is undisputed, or so con-

clusive that the court, in the exercise of a sound discre-

tion would be compelled to set aside a verdict in opposi-

tion to it.

Southern Pac. Co. v. Pool, 160 U. S. 438.

"Where contributory negligence is established by the

uncontroverted facts of the case, it is the duty of the

court to instruct the jury that plaintiff cannot recover.

Missouri Pac. By. Co. v. Moseley, 57 Fed. 921;

Clark V. Wright, 79 Fed. 744.

Where the facts in a case are undisputed, and of such

a character that reasonable minds would agree without

dissent that the injury was caused by the plaintiff's con-

tributory negligence, and there is no evidence upon which

the jury could in the eye of the law reasonably find other-

wise, a verdict should be directed for the defendant.

Lake St. Elevated R. Co. v. Gormley, 108 HI. App.

639.

"The burden of showing the plaintiff's contributory
negligence rests upon the defendant, unless it affirmatively

appears in the case made by plaintiff."
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Berry v. Lake Erie cC- W. R. Co., 70 Fed. 193,

and cases there cited.

It is error in a personal injury case to instruct that

the burden of proving contributory negligence is on the

defendant, where the issue has been raised by testimony

produced by plaintiff.

Mo. K. d- T. Ry. Co. of Texas v. Jolly, 72 S. W. 871.

If it appears by the plaintiff's evidence when he rests

his case that his own negligence contributed to the in-

jury for which he sues, it is the duty of the court to non-

suit him.

New Jersey Express Co. v. Nichols, 97 Am. Dec.

722,

and cases there cited

2. The next assignment of error to which we de-

sire to call the attention of this court is the refusal of the

lower court to admit the testimony of George T. Williams

offered by plaintiff in error (Record, pp. 69, 70). This

testimony was to the effect that the carrier had origi-

nally constructed the sheep pens with an aisle between

them for feeding the sheep, and that Mr. Cox, the ship-

per and plaintiff's employer, had objected and ordered

them built in the manner stated by plaintiff, and that the

whole upper deck for the care of the sheep had been

arranged under the direction of the shipper and in ac-

cordance with his orders. We believe that this testimony
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was competent as an element in showing that the de-

fendant was without negligence in the matter of the con-

struction of the sheep pens, and that if there was any

negligence it was that of the shipper himself, in which

the plaintiff acquiesced, and by remaining in the employ-

ment he assumed the risk of all obvious dangers.

3. The court also erred in refusing to admit the

testimony offered by plaintiff in error to the effect that

sailors were frequently upon this false deck where the

sheep were, and that plaintiff could have received help

from them in removing the canvas to feed the sheep.

(Record, p. 72.) The testimony of plaintiff shows that

the canvas covering was placed over the sheep at the

request of Mr. Cox in the presence of plaintiff, and that

prior to that they had fed the sheep from the pens. It

was therefore proper to admit this testimony as an ele-

ment in showing that defendant was without negligence,

and that plaintiff by failing to take this means for his

protection assumed the risk.

4. The court erred in giving the instruction to the

jury that "The law requires the common carriers of pas-

sengers to exercise the highest degree of care that human

judgment and foresight can conceive," etc. (Record,

p. 110.) This instruction was misleading in that it fixed

a greater responsibility upon the carrier than the law

requires, and it was also inapplicable to the facts in the
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case, it being shown that the danger was obvious, and

therefore assumed by plaintiff.

5. The court also erred in refusing to give the in-

struction requested by plaintiff in error in regard to the

contributory negligence of the plaintiff. (Eecord, p. 115.)

What we have said above in regard to the error of the

court in failing to direct a non-suit applies with equal

force to this assignment of error, and for brevity we

shall not repeat it here but will ask the court to consider

it in connection with this error. There was also evidence

introduced on the part of the defendant below to show

that the space upon which plaintiff stood to feed the

sheep was not intended for that purpose, and that they

could have been fed in a different manner from the pens.

Plaintiff also admitted that before the canvas was placed

over the sheep, which was done at the request of his em-

ployer and with his knowledge, the sheep had been fed

from the pens. The question of the plaintiff's contribu-

tory negligence should have been submitted to the jury,

and the failure to give this instruction was error.

It may be that the court refused to give this in-

struction because contributory negligence was not pleaded

affirmatively by defendant below. It must be borne in

mind, however, that in this case plaintiff pleaded his own

lack of negligence and the defendant denied the allega-

tion. The issue was therefore properly raised, and it was
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error to refuse an instruction in regard to contributory

negligence. Moreover, the case made by plaintiff affirma-

tively showed his own negligence.

Watkinds v. Railroad Co.^ 38 Fed. 711.

Berry v. Lake Erie cC- W. R. Co., 70 Fed. 194,

and cases there cited.

Although contributory negligence is generally an

affirmative defense which must be pleaded, yet if an

inference of contributory negligence arises from the

plaintiff's testimony the question is properly submitted

to a jury.

Evans & Howard Fire Brick Co. v. St. Louis d S.

F. Rij. Co., 21 Mo. App. 648.

The proof of the injury to the passenger casts on

defendant the burden of proving that it was occasioned

by contributory negligence, unless the evidence on his part

tends to show that the injury was due to his negligence.

Boone v. Oakland T. Co., 73 Pac. 243, 139 Cal. 490.

6. The court also erred in refusing to give the in-

struction requested by defendant in regard to the care

which should have been exercised by plaintiff. (Record,

pp. 115, 116.) Plaintiff was in the performance of his

duty as a servant of the Pacific Cold Storage Company.

There was evidence to show that the position which he

had taken to feed the sheep was dangerous, and that
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another and less dangerous way was open to him, and

that by taking this method which he did he assumed the

risk.

Eespectfully submitted,

JOHN P. HAETMAN,
Attorney for Plaintiff in Error.

DUDLEY DUBOSE and

JOSEPH K. WOOD,

Of Counsel.
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Plaintiff in error (defendant below) in its brief

expressly abandons the assignments of error con-

tained in the record except those argued in its brief

(plaintiff's brief, page 5), which are specified as :

1. The denying of its motion for non-suit after

the testimony of defendant in error (plaintiff below)

had been closed;

2. The rejection of the "offer" made to prove

certain things by George T. Williams, an officer of

plaintiff in error;

3. The refusal of the court below to admit the

testimony of the witness Griggs (plaintiff in error)



alleged to have been offered to show that sailors were

frequently on the false deck where the sheep were,

and that he (Griggs) could have asked for and re-

ceived assistance from such sailors to remove the can-

vass on top of the sheep pens;

4. Error in giving the instruction following :

"The law requires the common carriers of pas-
sengers to exercise the highest degree of care that hu-
man judgment and foresight can conceive and that is

practicable in view of the circumstances, and who-
ever engages as a common carrier to transport pas-

sengers, impliedly promises that his passengers shall

have this degree of care, and I instruct you that if

there is the least failure by a common carrier of pas-

sengers to exercise all the diligence and care that is

practicable in keeping its conveyances in a safe con-
dition or in providing for the safety of its passengers,
then the duty of the common carrier is not performed,
and it is responsible for any damage for an injur}^ of
which neglect is the primary cause, providing the
person injured has himself used reasonable care and
caution to avoid such injury." (Record, p. 110);

5, Error in refusing to give instruction asked

by defendant in error as follows:

"The court instructs the jury that if they believe

from the evidence that the hatchway through which
the plaintiff fell and was injured was left or n:iain-

tained by defendant in an unsafe or insecure manner,
and that the same was known to plaintiff, and that

complaint had been made to defendant of its condi-
tion, yet notwithstanding such knowledge or com-
plaint the defendant failed to repair or remedy the
same, and the plaintiff continued to feed the sheep
and go into the vicinity of such hatchway, when an-



other or more safe, yet difficult means was available,

aud was injured thereb}^, then plaintiff is deemed to

have assumed the risks incident to going about such
place and is guilty of contributory negligence as bars

his recover}^ in this action, and the verdict should be

for the defendant." (Record, p. 115)

;

6. Error in the refusal of the court to give the

instruction requested by plaintiff in error as follows:

''The court instructs the jury that where it is the

duty of the servant to perform the work and labor in

and about places known by him to be dangerous and
unsafe, then it is incumbent upon such .servant in

the performance of his duties to exercise such extra-

ordinar}' care and caution, or such increased care and
caution, as the known dangerous condition and cir-

cumstances require, and failing to do so must be
deemed to have assumed the risk incident to such
danger and guilt}'- of such contributory negligence as

bars a recovery for any injury sustained by him."
(Record, pp. 115,116);

These are all the assignments of error relied upon

by plaintiff* in error, although in the record there are

numerous other exceptions.

I!

The argument of plaintiff in error in support of

the proposition that the court erred in denying the

motion for non-suit is based mainl}' upon the claim

that the plaintiff, by his own testimon}-, showed

himself to have been guilty of contributory negli-

gence, in that he knew that the place where he was

standing; iramediatelv before he fell down the hatch-
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way was dangerous, and that he went there knowing

of the danger and therefore taking the risks of it.

In support of this contention plaintiff in error

copies into its brief just so much of the testimony of

the defendant in error as may give color to the claim

of contributory negligence, leaving out the state-

ments made by defendant in error in his testimony

which qualify those parts quoted by plaintiff in er-

ror, and make it appear that when he said he knew

the place was dangerous, he made the statement with

reference to the danger of the place only when the

netting across the hatchway was removed, but that

he did not consider it dangerous —as manifestly it

was not dangerous—when the netting was in place

—

(Record pp. 36, 45, 51), and further showing that at

the time the defendant in error foil from the place

where he had been standing he was not aware that

the netting had been removed, but had every reason

to suppose it was in place and that therefore the place

where he was standing was not dangerous. (Record

pp. 27-8, 45, 50, 51, 52),

The netting referred to was a netting made of

large rope about three inches in circumference—or

about one inch in diameter— (Record, p. 23), and

was stretched across the hatchway and firmly fastened

at the corners, for the purpose of protecting any per-

son who might fall into the hatchway from the false

deck above. (Record, pp. 26, 27, 35). Though the

model which is mentioned in the testimony on the

trial below is not so referred to in the record as to



make it a part thereof, to be presented in this court

on the argument, the testimony gives such a picture

of the conditions at the time of the accident that one

may get a tolerably clear idea of the entire locus in quo.

On the main deck of the ship were built corrals or pens

for horses and cattle, surrounding and flush with the

main hatchway, except that at one side or end of

the hatchway there was left space for storing feed.

The feed for the horses and cattle was kept between

decks, that is, between the main deck of the

ship and the orlop deck, which is next below.

The horse corralls or pens built on the top of the

main deck were of sufficient height for use in the car-

rying of the he rses, and were decked over; and this

decking is called all through the evidence the false

deck. On this false deck were erected the sheep-pens

directly above the horses. These sheep-pens were

flush with the outer part of the ship. The manner

of their construction was such that on the outside

next the side of the ship the uprights of the horse

corrals were extended on upward high enough to be

sided up for the sheep-pens on the inside, toward the

hatch there was short stanchions for the sheep-pens.

The deck of the horse-pens— the false deck—was the

floor of the sheep-pens. The sheep-pens extended from

the outer line of the ship not entirely over the false deck

which covered the horse-pens, but only to a line about

fifteen or eighteen inches from the hatchway (Rec-

ord, pp. 34, 41), thus leaving a space on the false deck

on top of the horse-pens and next to the hatchway for a
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walk around the sbeep-pens. The sheep-pens were cov-

ered with canvas tightly fastened down, but with open-

ings at some of the corners through which feed was to be

passed, these sheep-pens being only 3^ to 4| feet in

height (Record, p. 41), and the sheep were fed by

first getting the feed up on to this walk-way around the

sheep-pens, from which place it was passed in through

the holes or open places of the canvas to a man in-

side, who put it in place in feeding the sheep (Re-

cord, pp 33, 34). So, from this walk around the

sheep-pens on the false deck, the distance down to

the main deck would be the height of the horse-

pens—about seven or eight feet ; and the horse-pens

being flush with the hatchway, one who should fall

from the walk around the sheep-pens would fall down

through the hatchway to the o lop deck. For pro-

tection against that danger the rope netting was put

across covering the hatchwav at the level of the main

deck.

Except when the hatchway was in use for the

hoisting up or letting down of commodities, or of

dead animals which it was necessary to cast over-

board, the netting was supposed to be kept in place

across the hatchwaj'. The defendant in error had

observed this netting stretched across the hatchway

at different times, and at first— for the first day or

two of his feeding the sheep — he always looked for

the netting when he went up to the walk to feed the

sheep, because he knew that the place was dangerous

if the netting were not there; but he always found
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the netting there, and becoming accustomed to ex-

pect that it would be there, he ceased to be so careful

in watching for it every time he went up to feed the

sheep. And so he qualifies his statements of the

dangerousness of this place, quoted in the brief of

plaintiff in error, by saying distinctly that he meant

it was dangerous if the netting was not in place

(Record, p. 45), Knowing that the netting was put

there to prevent persons from falling through the

hatchway, and observing that it was kept in place

regularly when not removed for the temporary pur-

pose of using the hatchway in passing objects to and

from the hold, defendant in error had a right to sup-

pose that it was in place when he went up there on

the occasion particularly involved in this action. He

testifies that he noticed that it was in place at the

end where he went up on to the walk around the sheep

pens (Record, p. 52). As other witnesses explained,

the netting had been removed a short time before

the accident for the purpose of taking out a horse

which had to be cast overboard, and had been re-

placed, except that the employes of the plaintiff in

error who were charged with the replacing of it, neg-

lected to replace and fasten it at one end. The defen-

dant in error, seeing it was fastened in the usual way

across the hatch, immediately below the place where

he entered upon the walk, naturally supposed it was

in place and went on about his business of feeding

the sheep. By a lurch of the ship, or some such

cause, he was thrown from the walk, and, the netting
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being out of place, he fell down to the orlop deck be-

low, receiving the injuries complained of.

Perhaps no person would controvert the prop-

osition that one who, knowing of a danger volunta-

rily exposes himself to it, cannot recover damages for

injuries received thereby, even though the danger

waa caused by the negligence of another. On the

other hand, it will not be controverted that one who
does not know of the danger, and is so put off his

guard that, supposing the place to be safe because of

means of protection which has been uniformly in

use, he goes to the dangerous place and is injured by

reason of the negligent omission to continue the

means of protection, is not denied the right of re-

covery.

This is the case of the defendant in error. With-

out the netting the place is dangerous. The netting

had been provided and placed there for that very

reason, and with it stretched across the hatchway

the place was not dangerous. It had been kept there

whenever the hatchway was not in use for hoisting

or lowering objects. The hatchway was not in use

at the time the defendant in error went upon the

walk of the false deck, and except by very close

observation it could not be discovered that the usual

means of protection had been omitted. Thus the

injury came to the defendant without his negligence.

Whatever may be the testimony of witnesses on

behalf of plaintiff in error with respect to the facility

of observing the danger, from the walk around the



11

sheep pens, the testimony of the defendant in error

still remains, and, if true, leaves no room to say that

he wa3 guilty of contributory negligence. Under

this condition, the motion for non-suit was properly

denied, and the case was properly left to the jury.

And this is so irrespective of the question whether or

not the issue of contributory negligence, not being

affirmatively made by an error, was properly before

the court.

II.

The next assignment of error is buttoned upon

the alleged refusal of the court to admit the testi-

mony of George T. Williams. As appears by the Rec-

ord (page 107) no question upon the testimonv of

George T. Williams was ever before the coart, Th?

plaintiff in error apparently made an "offer" in court

to prove by George T. Williams a certain long and

varied statement of facts, but it does not appear that

any ruling was made upon questions put to George

T. Williams for the purpose of proving the facts which

plaintiff in error, it seems, said to the court that he

would prove by Williams; so that the proposed testi-

mony of George T. Williams was not befjre the

court. But passing by this question of procedure,

the so-called "offer'" seems to have been made as a

single proposition, and if it contained ^anything

which ought not to have been allowed, the whole

proposition was properly rejected, though parts of

it might have contained matter proper to be proven.
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In the alleged "offer'' the following was proposed as

matter to be proved by the testimony of Williams::

"That if the plaintiff was injured on said trip by fall-

ing through the hatch on said false deck and from
there to the orlop deck below, that said injury was
proximately caused by the negligence and careless-

ness and the want of ordinary care and prudence on
the part of his employer, Joseph Cox, to provide suit-

able means by which said sheep could be fed." What-

ever else there might be—if thera were anything

—

admissible in the offer, this proposal to make evi-

dence of the opinion of George T. Williams as to the

supposed carelessness of the employer of defendant in

error is sufficient in law to condemn the offer as a

whole, leaving it to the plaintiff in error to sever the

propositions contained in the offer and have them

ruled upon separately if given power to do so. This

was not done, and the court ruled correctly.

But the "offer" is further vicious in that it.

assumes that because the defendant in error v/as

employed by a third person to feed the sheep, he was

therefore not a passenger on the ship. He testifies

that he was working his passage by being employed

to feed the sheep, but he was not employed by the

plaintiff in error. He was employed by a third per-

son who, presumably, paid his fare, getting his return

in the services of the defendant in error in feeding

the sheep. He was not a part of the crew, had noth-

ing to do with the ship except to be carried upon it,

and it was immaterial whether he paid for his fare, or

whether somebody else paid it, or whether noboHy
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paid for it. He was received upon the ship to be car-

ried to Nome, and not to help the transportation

company to take the ship to Nome. He was, there-

fore, a passenger. It is unnecessary to cite authorities

to show that one who is received upon a ship for

transportation is a passenger and the carrier owes

him the duties and has toward him the obligations of

care and protection which the law requires as to any

other passenger, irrespective of the payment of fare.

III.

The third ground of error relied upon by plain-

tiff in error is the refusal of the court to admit proof

that sailors were frequently upon this false deck, and

the defendant in error could have received help from

them to remove the canvas from the top of the sheep-

pens in order to pass through and over the sheep-

pena for the purpose of feeding the animals, instead

of walking upon the walk around the pens. This

offer, like the other, seems not to have been based

upon any interrogatories to the proposed witness, but

upon the statement of the counsel for plaintiff in error

to the court below that he would, if permitted, prove

the alleged facts.

But allowing that mode of presenting a question

to the court—for the sake of argument—to be suf-

ficient to require a ruling by the court, the evidence

was intrinsically inadmissible. The defendant in

error, while engaged in his duties on the ship, had no
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command of the sailors, and could not command
their assistance in opening a way for him to feed the

sheep, instead of taking the way which was left for

him in the preparation of the ship for carrying the

animals, and which was entirely safe so long as the

plaintiff in error did not neglect to keep the netting

in place which it had provided for that very purpose.

IV.

The fourth assignment of error relied upon is

that the court erred in instructing the jury that the

plaintiff in error as a common carrier of passengers

was required by law "to exercise the highest degree

of care that human judgment and foresight can con-

ceive,"' etc. (Record, p. 110). This sentence in the

instruction, standing alone, would impose upon the

carrier a very stringent rule of liability. If it goes

too far, however, as it is set forth in the brief of plain-

tiff in error, this is but another illustration of the

presentaition in the brief of only a part of the sen-

tence, leaving out the qualifying language. The

court instructed the jury, not that the carrier is

required to exercise the highest degree of care that

human judgment and foresight can conceive, but that

the carrier is required to exercise "the highest degree

of care that human judgment and foresight can con-

ceive and that is practicable in view of the circum-

stances;" and immediately after that the court ex-

plains what that "highest degree" is, saying "a com-
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mon carrier operating a steamship is bound by law

to exercise the highest degree of practicable care, not

only in the management of its steamship, but also in

the structures, repairs, and arrangements of the same

necessary to the safety of its passengers. By this is

not meant the highest conceivable degree of care, but

the highest degree of care for the safety of its passen-

gers reasonably consistent with the carrier's business

as a transporter of freight and passengers."

This instruction is neither contradictory nor in-

consistent with the previous instruction. It is en-

tirely consistent with it, and the two read together

are a correct statement of the law—at least quite as

favorable to the plaintiff in error as could be asked,

and presents the law so clearly that no juror could

possibly mistake its meaning.

V.

The fifth ground of error relied upon is the re-

fusal of the court to give the instruction marked 14

on page 114 of the record. This instruction simply

presents the proposition that because the defendant

in error was employed to feed Cox's sheep on the

voyage, therefore he was not a passenger on the ship.

Under the first alleged error relied upon this question

is sufficiently noticed.

VI.

The sixth error relied upon is the instruction of

the court with regard to the degree of care which
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should have been exercised by the defendant in error,

and is directed to the proposition that one guilty of

contributory negligence cannot recover for injuries to

which the negligence of the carrier also contributes.

The instruction asked is found on pages 115 and 116 of

the record. The court did instruct the jury fully that

the defendant in error, as plaintiff, could not recover

unless the injuries which he received were caused by

the negligence of the plaintiff in error and "without

fault or negligence"on thepart ofthe defendant in error

.

That is a clear, succinct instruction to thejur}^ of the

proposition that the defendant in error cannot recover

unless (1) his injuries were caused by the negligence

of the carrier, and (2) were caused without contribu-

tory negligence on his own part. (Record, p. 111).

And again, the court repeated the charge declaring

the obligation of the carrier to exercise proper care

and use proper means to prevent or mitigate casual-

ties, but again limiting the liability of the carrier for

injuries caused by the failure to exercise this care and

use these means by the qualification that " the party

injured must be himself free from negligence or fault."

And still further, for the third time appearing in

the record, the court charged the jury that before

they could find for the plaintiff (defendant in error)

they must also find that he was "using and exercis-

ing an ordinary degree of reasonable care and dili-

gence under the cii'cumstances."

How many more times the court charged the

jury that in order to recover the plaintiff (defendant

il

%
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in error) must have been himself free from negli-

gence, is conjectural, as the entire charge does not

appear to be presented in the record. Certainly it

was sufficiently and abundantly done.

We beg to attract the attention of the court also

to the fact that while the formal assignment of errors

in the bill of exceptions assigns error of the court

upon each of the instructions asked on behalf of the

plaintiff in error and refused by the court, the state-

ment of the fact with respect to that matter in the

bill of exceptions shows that all these instructions

were asked together and not separately, and the rec-

ord is that the refusal of the court to give this entire

S3''stem of instructions was excepted to. (Record, pp.

102-3-4). The first paragraph or section of the in-

structions contained in this request for a number to-

gether, contains the proposition, in substance, that

the defendant in error was not a passenger on the

ship because he was employed to care for stock of a

shipper duringthe voyage, a proposition clearly erron-

eous; and this requested instruction then proceeds to

declare that the plaintiff in error had not the obliga-

tions and liabilities toward the defendant

in error which it had toward other passengers.

For this vice in the instruction asked for in a lump,

the court was right in refusing the instructions, how-

soever many correct propositions they may have con-

tained The court was asked to give them—according

to the re3ord—in a lump—all or none—and the ex-

ception is to the refusal to give all. This is what the
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record shows, notwithstanding the attempt to segre-

gate them, in the assignment of errors. The time for

segregation was when the exception was taken.

But upon the whole case, so far as the record dis-

closes it, the instruction given by the court was a full

and clear presentation of the law applicable to the

case, and covered every aspect of it to which, under

the evidence shown in the record, instructions could

properly have been expected.

The defendant in error respectfully submits that

the judgment should be affirmed.

W. LAIR HILL,

Attorney for defendant in error.
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FOR THE NINTH CIRCUIT

NORTHWESTERN STEAMSHIP
COMPANY, a corporation,
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vs.

V. V. GRIGGS,
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COURT FOR THE DISTRICT OF ALASKA,

SECOND DIVISION

REPLY BRIEF OF PLAINTIFF IN ERROR

The brief of counsel for defendant in error admits

the principle of law contended for by plaintiff in error,

cites no authorities, and is mainly an attempt to excite

prejudice against plaintiff in error by accusing its coun-

sel of an attempt to distort the facts and to conceal evi-

dence. The only reply which we have to make to this

position is to ask this Court to consider carefully the

record and the brief which we have heretofore filed. An

examination of the record will show that we have cited

impartially in our brief the testimony of defendant in



error bearing upon the question of his assumption of risk.

Nothing more was intended in citing that portion, as will

appear from the whole brief. An examination of the

record will also show that the chief danger complained

of was because of the absence of the guard or rail. De-

fendant in error says that his employer, Mr. Cox, real-

ized that it was dangerous when he went up there and

saw it the first time (Eecord p. 44). He also states (Rec-

ord p. 43) that Mr. Cox wanted a rail or guard fixed to

keep from falling off there; that he thought it was dan-

gerous because a person might fall over. A careful

examination of his testimony will show that defendant in

error considered the jilace dangerous because there was

no guard or rail, and it is evident from the record that

the proximate cause of the injury was the falling of de-

fendant in error from the place where he stood, and not

the absence of the netting, which contributed to his injury,

but which certainly was not its cause. However, it mat-

ters little whether the absence of the guard was the cause

of the injury, or the absence of the netting. The fact

remains that defendant in error understood and appre-

ciated the risk and the danger, from whatever cause,

and that he therefore assumed the risk by voluntarily

encountering it. He says :

'

' Every time I went upon that

space I knew it was dangerous" (Record p. 43), Whether

he Imew tliis danger to be occasioned by the absence of

the guard or by the absence of the netting, he assumed



the risk in either case ; and if he always realized the dan-

ger, and Mr. Cox, his employer, realized it, it is evident

that the danger as it appeared to him and Mr. Cox was

caused by the absence of the guard, for, if the contention

of defendant in error is correct, they could not have

thought it dangerous when the netting was in place. If

he considered it dangerous because the netting was liable

to be removed for various reasons, then it was at least his

duty, knowing and appreciating the danger as he testifies

that he did, to satisfy himself before going upon the walk

that the netting was in place. Counsel for defendant in

error states that he assumed that the netting was in place.

He had no right to assume this. He knew that this hatch-

way was often in use, and in this particular instance he

knew that the netting had been removed but a short time

before, and he should therefore have seen that the netting

was in place before going upon the walk to feed the sheep.

We say that it was his duty to do this, because he has

shown by his testimony that he thoroughly understood

and appreciated the danger, and that he still continued

to encounter it, and therefore he assumed the risk or

was guilty of contributory negligence in acting as he did.

In this connection we call the Court's attention particu-

larly to the following statement of Griggs (Record p. 51)

:

' * I suppose it would be perfectly natural for a person

coming from the hatch in the main deck, knowing that

the position was a dangerous one, to look and see if the

hatch was protected, and that I would have done so if I

had not been looking at them raising this horse."



The defendant in error, as an onlooker purely, be-

came interested in this proceeding, and then went into

the dangerous place without any precaution, and thus

by his own mouth directly confesses his own negligence,

notwithstanding any different or qualifying statements

may be made elsewhere.

Counsel for defendant in error states on page 10 of

his brief that

:

'

' The hatchway was not in use at the time defendant
in error went upon the false deck, and except by very
close observation it could not be discovered that the usual

means of protection had been omitted. Thus the injury

came to the defendant without his negligence."

An examination of the testimony of defendant in

error, however, shows that he did not know whether the

hatch was covered or not, and did not look to see (Record

p. 51). He says:

'

' I never noticed whether this netting was partly off

the hatch when I went up there from the main deck. I

never looked to see."

Counsel for defendant in error on pages 8 and 9 of

his brief states

:

"The defendant in error had observed this netting
stretched across the hatchway at different times, and at
first— for the first day or two of his feeding the sheep-
he always looked for the netting when he went up to the
walk to feed the sheep, because he knew that the place was
dangerous if the netting were not there; but he always
found the netting there, and becoming accustomed to

exjDect it there, he ceased to be so careful in watching for
it every time he went up to feed the sheep."



The testimony of defendant in error (Record p, 45)

is as follows:

"I would be able to see if I was close to the hatch
whether or not it was in use, and when on this space
feeding these sheep, I have quite a number of times looked
down and seen the netting. I did this all the time when
I first started out, for the reason that I saw a number of

days when it was off. I was afraid of its being off and
I would slip over through it."

Defendant in error knew that the netting was always

off when the hatch was in use, and he had no right to

assume that the netting would be in place when he fed

the sheep.

Counsel for defendant in error, on page 9 of his

brief, also states

:

'

' Knowing that the netting was put there to prevent
persons from falling through the hatchway, and observ-

ing that it was kept in place regularly when not removed
for the temporary purpose of using the hatchway in pass-

ing objects to and from the hold, defendant in error had
a right to suppose that it was in place when he went up
there on the occasion particularly involved in this action."

We are unable to see why the defendant in error had

a right to suppose that the netting was in place or to

suppose that the hatchway was not in use. He had no

right to suppose any such thing, for he knew that the

liatchway was frequently in use, and had seen it in use

only a few minutes before the injury.

The proximate cause of the injury, however, was not

the absence of the netting, but the absence of the guard,
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and a cursory reading of the record is enough to disclose

the fact that this was the negligence complained of, and

that defendant in error and his employer appreciated and

understood this risk. If the hatchway had been in use

at the time defendant in error fell, certainly it could not

be said that the absence of the netting constituted negli-

gence on the part of the plaintiff in error, yet the injury

would have been the same as in this instance. The proxi-

mate cause of the injury was not the absence of the net-

ting, but the absence of the guard. The whole argument

of the defense is but an ingenious attempt to get away

from the principle of "Volenti non fit injuria," which he

concedes on page 10 of his brief to be the law. No matter

how the plaintiff in the court below was injured, the fact

remains that by his own testimony he has shown that he

thoroughly understood and appreciated the risk and that

he voluntarily encountered it.

Answering the argument under the second assign-

ment of error, page 11 of the brief of defendant in error,

we desire only to refer this Court to the record, pages

66 and 67.

Counsel for defendant in error, on page 14 of his

brief, apparently for want of any other argument, at-

tempts to show that counsel for plaintiff in error has

sought to mislead this Court by repeating only a portion

of the instruction complained of. An examination of the



brief of plaintiff in error will show that the instruction

complained of is set out in full iu the assignment of errors,

and referred to in the argument by the page in the record,

and we did not iu writing that brief imagine for one mo-

ment that this Court would only take into consideration

the one phrase of the instruction which, for brevity, was

quoted in the argument when the full text was set out on

a foiTuer page. We contend that the giving of that in-

struction was error, for it certainly gave the jury a wrong

impression as to the degree of care required on the part

of the carrier. The superlative expression, '

' The highest

degree of care that human judgment and foresight can

conceive,
'

' cannot be qualified or modified by the addition

of a clause ''that is practicable in view of the circum-

stances." The giving of this instruction was error; and

the instructions as a whole emphasize the law in regard to

the liability of the carrier, and state the law regarding the

duty of the passenger so broadly and generally and with-

out application to the facts in the case, and with so little

force, as to leave no impression upon the mind of the

jury that the defendant in error should have been with-

out contributory negligence in order to recover.

Counsel ingeniously contended that an erroneous in-

struction might be given, and if afterwards another in-

struction was given which would be separate and apart,

and yet stated the law correctly, that that would cure

the former instruction which stood also before the jury.
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No authority was cited, nor do we know of any that will

sustain this view or contention. An erroneous instruc-

tion may be given, and upon consideration withdrawn,

and then the defect is cured, but where two instructions

are placed before the jury, and one is the law and the

other is not, no one is able to determine which one of the

instructions was the guide by which the jury reached the

verdict.

Defendant in error, on page 15 of his brief, states that

the fifth assignment of error is the instruction marked

14 on page 114 of the record. The instruction complained

of, as will be seen by the brief of plaintiff in error (p. 8)

is the one found on page 115 of the record and numbered

15. The argument of counsel therefore upon this error is

not in point.

On the 17th and 18th pages of his brief counsel for

defendant in error says

:

''The Court was asked to give them (instructions) —
according to the record— in a lump— all or none—and the

exception is to the refusal to give all."

Let us examine the record before accepting this state-

ment. On page 102 we find:

"The defendant requested the Court to give the fol-

lowing instructions, to-wit:"

On page 104, at the first part of the paragraph, we

find:
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"Which said requests for instructions the Court re-

fused to give the same, etc."

Note the plural of request. Had the request been

made as a lump, then the word would be in the singular,

but here is the clear intimation that the requests were

made singly and as such excepted to. However, we turn

to Carter's Code of Alaska and Sec. 222 states:

"No particular form of exception shall be required.

The objection shall be stated with so much of the evi-

dence or other matter as is necessary to explain it, but

no more."

We ask therefore if there is not sufficient in this rec-

ord to show a full compliance with the Alaska Code ?

Respectfully submitted,

JOHN P. HARTMAN,
Attorney for Plaintiff in Error.
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])t the United States Circuit Court of Appeals, for the Ninth

Circuit.

TILL PRICE, JAFET LINDEBERG,

GABE PRICE and CHRIS TREM-

PER,
Plaintiffs in Error,

vs.

R. C. CONNORS,
I

Defendant in Error,

Order Enlarging Time to File Transcript of the Record and

Return of Writ of Error.

Good cause appearing therefor, it is hereby ordered,

by the undersigned Judge, who signed the citation on

the writ of error in the above-entitled action, that the

time for the plaintiffs in error to file the transcript of

the record and the return of the writ of error in the

office of the clerk of said Court of Appeals, be, and the

same is hereby, enlarged forty days from the date of

this order.

Dated Nome, Alaska, June 10th, 1905.

ALFRED S. MOORE,
Judge of the United States District Court, District of

Alaska, Second Division.

Service of the foregoing order is hereby admitted this

lath day of June, 1905.

Attorney for Deft, in Error.
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[Endorsed] : No. 1215. Original. In the United

States Circuit Court of Appeals, for the Ninth Circuit.

Till Price et al., Plaintiffs in Error, vs. R. O. Connors,

Defendant in Error. Order Enlarging- Time to File

Transcript of the Record and Return of Writ of Error.

Filed Jul. 12, 1905. F. D. Monckton, Clerk.

//( the Uiiifnl States District Court, for the District of

Alaska, Second Dirision.

R. C. CONNORS,

Plaintiff.

vs.

J. W. GRIFFIN, TILL PRICE, JAFET
LINDEBERG, FRANK PRICE,

GABE PRICE, JOHN ERICKSON
and CHRIS TRE:\IPER,

Defendants.

Complaint.

Plaintiff complains of said defendants, and for cause

of action alleges:

I.

That on and prior to the 15th day of August, 1901,

Fiulay Mcintosh, Peter Mcintosh, Eugene Richards and

A. J. Stewart were in the peaceable and lawful posses-

sion of that certain placer mining claim known and de-

scribed as the California Fraction, located on the North

side of Glacier Creek, a tributary of Snake River, in

Cape Nome Mining and Recording District, District of
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Alaska, operating the same by themselves and em-

ployees as a workable mine.

II.

That on the 12th day of August, 1901, the said Finlay

Mcintosh, as superintendent of the management of said

mine, employed plaintiff as a practical miner to work

upon said claim at the agreed rate of wages of five dol-

lars per day, and board and lodging, and that plaintiff

thereupon entered upon said claim as an employee under

said employment.

III.

That said defendants, and other persons unknown to

I'laintiff, on the loth day of August, 1901, upon said min-

ing claim in the district aforesaid, then and there being,

did then and there unlawfully and riotously assemble,

gather and act together, being then and there armed

Avith and carrying dangerous weapons, to wit, pistols,

rifles, revolvers, guns and other offensive weapons, and

being so as aforesaid assembled, congregated and acting

together armed, did then and there unlawfully, riotously

and by force of arms,wantonly, recklessly, maliciously,

and in total disregard of the law, assault, beat and

wound plaintiff, by then and there shooting plaintiff

through the left thigh from behind, thereby inflicting

upon plaintiff a painful and dangerous wound, and for

which wounding plaintiff was in no way to blame, and

that there was no provocation whatever for said acts.
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IV.

That because of the inflicting of said Avound so as

aforesaid, plaintiff became sick and suffered great bodily

pain and was confined to his bed in Dr. Call's hospital

at Nome, Alaska, from the 15th day of August, 1901,

until the 2d day of September, 1901, and thereby in-

curred expenses in the sum of one hundred and sixty

dollars (flGO.OO) for medicine, medical attendance and

nursing, during his said illness and prior to being able

to walk on crutches.

V.

That because of the inflicting of said wound so as

aforesaid, plaintiff was wholly incapacitated for the

performance of any manual labor from the 15th day of

August, 1901, to the 15th day of December, 1901, and

was compelled to, and did, from the 2d day of Septem-

ber, 1901, up to on or about the 15th day of December,

1901, go about on crutches, and unable to perform any

labor whatever.

That plaintiff is a miner by occupation, and at the

time of said injury was earning fS.OO per day and board,

which was the going rate of wages, and that because

of said wounding, plaintiff was unable to perform any

labor whatever from the 15th day of AugTist, 1901, up

to the 15th day of December, 1901, thereby losing his

time between said dates to his damage in the sum of

six hundred dollars (fOOO.OO).

That because of such enforced idleness as aforesaid,

in addition to the loss of time, plaintiff was compelled to

and did incur expenses in board and lodging in the sum
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of one hundred and eighty dollars (.f180.00) to his addi-

tional damage in that amount.

VI.

That because of the inflicting of said wound so as

aforesaid, plaintiff suffered great physical and mental

pain, and at times continues to suffer physical pain be-

cause of said wound,and on account thereof has been per-

manently injured to such extent as to be incapacitated

from performing manual labor at his usual occupation

of a miner; that prior to said injury, plaintiff was physi-

cally strong and able and capable of performing all

classes of manual labor pertaining to the occupation of

a miner, and capable of earning, and did earn, $5.00 per

day net at his occupation, but that since said injury

caused by said shooting and wounding as aforesaid,

plaintiff's capacity for manual labor as a miner has been

greatly impaired; his leg so weakened because of said

wound as to now be unable to carry on his former oc-

cupation as a practical miner, or to engage in any other

occupation where the use of a sound leg is necessary in

the performance of manual labor, to his permanent in-

jury and damage in the sum of thirty thousand dollars

(.f30,000.00).

Wherefore, plaintiff prays judgment against said de-

fendants in the sum of $160.00 expended for medical at-

tendance, medicines and nursing; for the sum of $600.00

for loss of time; for the sum of $180.00 for board and

lodging while ill; for the sum of $30,000.00 for loss of

capacity for labor, physical and mental pain caused by
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snid shooting and wounding and consequent permanent

injury to plaintiff's leg, aggregating the sum total of

thirty thousand nine hundred and forty dollars (|30,940,-

00), together with the costs of this suit.

GEO. D. SCHOFIELD,

Attorney for Plaintiff.

United States of America,"^

\ SS, A

District of Alaska.
j

R. 0. Connors, being first duly sworn according to law,

deposes and says that he is plaintiff herein; that he has

read the foregoing complaint, knows the contents there-

of, and that the same is true as he verily believes.

R. C. CONNORS.

Subscribed and sworn to before me this 28d day of

September, 1902.

[Notarial Seal] GEO. D. SCHOFIELD,

Notary Public for the District of Alaska, Residing at

Nome.

[Endorsed] : (1). No. 832. In United States District

Court, District of Alaska, Second Division. R. C. Con-

nors vs. J. W. Griffin et al. Complaint. Filed in the

Office of the Clerk of the United States District Court,

Alaska, Second Division, at Nome, Alaska. Sept. 30,

1902. Geo. Y. Borchsenius, Clerk. By H. A. Haagen-

sen, Deputy Clerk. Geo. D. Schofield, Atty for Plaintiff.

Reber.
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Jn tJie United States District Court for the District 0/

Alaska, Second Dicision.

R. 0. CONNORS,
Plaintiff,

vs.

J. W. GRIFFIN, TILL PRICE, JAFET
LINDEBERG, FRANK PRICE,

GABE PRICE, JOHN ERICKSON
and CHRIS TREMPER,

Defendant&.

Summons.

The President of the United States of America, Greet-

ing, to J. W. Griffin, Till Price, Jafet Linderberg,

Frank Price, Gabe Price, John Erickson and Chris.

Tremper

:

You are hereby summoned to appear in the United

States District Court for the District of Alaska, Second

Division, at Nome, Alaska, within thirty days after ser-

vice of this summons, exclusive of the day of service,

and defend the above-entitled action in the court afore-

said; and in case of your failure so to do, judgment will

be rendered against you according to the demand of the

complaint, now on file in the office of tlie clerk of said

court, a copy of which complaint is herewith served upon

you.

You are further notified that the object of said action

is to recover damages against you in the sum of |30,-

940.00 for an assault and battery committed upon plain-

tiff on the 15th day of August, 1901, by shooting plaintiff
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tlirougb the leg, and you are hereby notified that plain-

tiff will take judgment against you in the sum of |30,-

940.00, in case of your failure to answer said complaint.

Witness the Honorable ALFRED S. MOORE, Judge

of said court, and the seal of said court affixed on this

30th day of September, 1902.

[Seal of Court] GEO. V. BORCHSENIUS,

Clerk of the United States District Court, District of

Alaska, Second Division.

By H. A. Haagensen,

Deputy Clerk.

United States of America,"^

Second Division.

District of Alaska.

I hereby certify that I received the annexed summons

on the 30th day of September, 1902, and thereafter on

the same date I served the same at Nome upon J. W.

Griffin, Till Price and John Erickson, and thereafter on

the 2'd day of October, 1902, I served the same at Nome

on Frank Price by delivering to and leaving with each

of them a cojiy thereof, together with a certified copy

of the complaint filed herein. After due and diligent

search I was unable to find Jafet Lindeberg, Gabe Price

and Chris Tremper within my district.

Returned this 1th day of October, 1902.

FRANK H. RICHARDS,
United States Marshal.

By J. H. D. Bouse,

Deputy.
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MARSHAL'S COSTS:

4 services $24.00

United States of America,

Second Division,

District of Alaska.

I hereby certify that I received the annexed summons

on the fourth day of October, 1902, and, thereafter, on

the tenth day of October, 1902, I served the same at

Nome upon Chris Tremper, by delivering to and leaving

with him a copy thereof together with a certified copy

of the complaint filed therein.

Returned this 10th day of October, 1902.

FRANK H. RICHARDS,

United States Marshal.

By F. W. Davis,

Deputy.

MARSHAL'S COSTS:

1 service
^^'^^

[Endorsed] : No. 832. United iStates District Court

of Alaska, Second Division. R. C. Connors vs. J. W.

Griffin et al. Summons. Filed in the Office of the Clerk

of the United States District Court, Alaska, Second

Division, at Nome, Alaska. Oct. 10, 1902. Ceo. V.

Rorchsenius, Clerk. By H. A. Haagensen, Deputy

Clerk. 1144. Geo. D. Schofield, Atty. for Plaintiff.

H. A. H.
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In the United States Distriet Court for the District of

Alaska, Second Division.

R. O. OONNO'ES,

Plaintiff,

TS.

J. W. GRIFFIN, TILL PRICE, JAFET '

LINDEBERG, FRANK PRICE,

GABE PRICE, JOHN ERICKSON
and CHRIS TREiMPER,

Defendants,

Alias Summons.

The President of the nited States of America, Greeting,

to J. W. Griffin, Till Price, Jafet Lindeberg, Frank

Price, Gabe Price, John Erickson and Chris Trem-

per: i

You are hereby summoned to appear in the United

States District Court for the District of Alaska, Second

Division, at Nome, Alaska, within thirty days after

service of this summons, exclusive of the day of service,

and defend the above-entitled action in the court afore-

said; and in case of your failure so to do, judgment will

be rendered against you according to the demand of the

complaint, now on file in the office of the clerk of said

court, a copy of which complaint is herewith served

upon you.

You are further notified that the object of said action

is to recover damages against you in the sum of $30,-

940.00 for an assault and battery committed upon plain-

tiff on the 15th day of August, 1901, by shooting plain-
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tiff through the leg, and you are hereby notified that

plaintiff will take judgment against you in the sum of

$30,940.00, in case of your failure to answer said com-

plaint.

Witness the Honorable ALFRED S. MOORE, Judge

of said Court, and the seal of said Court affixed, on this

2d day of July, 1903.

[Seal of Court] CxEO. Y. BORCHSENIUS,

Clerk of the United States District Court, District of

Alaska, Second Division.

By H. A. Haagensen,

Deputy Clerk.

United States of America,
>|

District of Alaska,
j^

-

Second Division. J

I hereby certify that I received the annexed alias

summons on the 3d day of July, 1903, and thereafter,

on the 6th day of July, 1903, I served the same at Nome,

Alaska, upon Jafet Lindeberg, by delivering to and

leaving with him a copy thereof, together with a certi-

fied copy of the complaint filed therein.

Returned this 7th day of July, 1903.

FRANK H. RICHARDS,

United States Marshal.

By Geo. W. Comeford,

Deputy.
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MARSHAL'S COSTS.

1 Service $6.00.

[Endorsed]: (3) No. 832. United States District

Court for the District of Alaska, Second Division. R.

O. Connors, Plaintiff, vs. J. W. Griflfiu, et al.. Defendants.

Alias Summons. Filed in the Office of the Clerk of the

United States District Court, Alaska, Second Division,

at Nome, Alaska. Jul. 7, 1903. Geo. V. Borchsenius,

Clerk, By H. A. Haagensen, Deputy Clerk. 1144.

Geo. D. Schofleld, Attorney for Plaintiff, Nome, Alaska,

H. A. H.

In the United ^States District Court for the District of

Alaska, Second Division.

R. C. CONNORS,
Plaintiff,

vs.

J. W. GRIFFIN, TILL PRICE, JAFETt'

LINDEBERG, FRANK PRICE, f

GABE PRICE, JOHN ERICKSONV
and CHRIS TREMPER, I

Defendants. /

Answer.

Oome now the defendants Frank Price, J. T. Price,

John Erickson, and Criss W. Tremper, and for answer

to the complaint of plaintiff herein filed, deny:

I.

All and singular each and every allegation in said

complaint contained, and the whole thereof.
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And for a further and separate answer and defense

hereto allege:

I.

That on a certain date in October, A. D. 1902, and sub-

sequent to the filing of the complaint in the above-en-

titled action, plaintiff, for a good and valuable consid-

eration in hand paid to plaintiff by defendants, released

defendants from all and every liability, damages or

demands of all and every kind and nature, and espec-

ially from all demands, claims, damages and cause of

action alleged and set out by plaintiff in the complaint

filed in the above-entitled action.

Wherefore, defendants pray that plaintiff take noth-

ing by his action, and that defendants recover costs

against plaintiff.

SULLIVAN c^c FIXK,

Attorneys for Defendants.

United States of America, >

Lss.

District of Alaska, J

C. E. Hoxsie, being first duly sworn, deposes and says:

That he is the agent of the above-named defendants:

that as to the matters and things set out in defendant's

first answer and defense affiant believes said allegations

to be true, and affiant verifies said first answer and de-

fense for the reason that answering defendants are

not now within the District of Alaska: and as to the

second further answer and defense of defendants affi-

ant verifies said second and further answer and defense

for the reason that the facts therein stated are within
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the personal knowledge of affiant, and for the further

reason that answering defendants are not now within

the District of Alaska, and affiant is the agent of such

answering defendants.

C. E. HOXSIE.

Subscribed and sworn to before me, this 29th day of

October, 1902.

[Notarial Seal] JAS. W. BELL,

Notary Public in and for the District of Alaska.

Service of a true copy of the within answer is hereby

accepted this 30 day of Oct., 1902.

GEO. D. SOHOFIELD.

Per W. H. BAKD,

Attorney for Plaintiff.

[Endorsed]: (4) 5. No. 832. In United States

District Court for the Second Division of the District

of Alaska. R. O. Connors, Plaintiff, vs. J. W. Griffin et

al.. Defendants. Answer. Albert Fink. Filed in the

Office of the Clerk of the United States District Court,

Alaska, Second Division, at Nome, Alaska. Oct. 30,

1902. Geo. V. Borchsenius, Clerk. By H. A. Haagen-

sen, Deputy Clerk. H. A. H.
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In the Uniird States District Court for the Distrirt of

Alaska, Second Division.

K. C. CONNORS.

Plaintiff.

vs.

J. W. GRIFFIN et al..

Defendants,

Reply.

Plaintiff for reply to the answer of Franlc Price. J.

T. Price, John Erickson and Ctiss W. Tremper, sars:

That he denies each and evei*T allegation contained

in the "further and separate answer" of said defend-

ants.

Wherefore, plaintiff pravs judgment as requested in

his complaint herein.

GEO. I). SOHOFIELD,

AttT. for Plaintiff.

United States of America,"^

J>.ss.

District of Alaska. J

Geo. D. Schofield, being first duly sworn, deposes and

says, that he is attorney of record for plaintiff herein;

that he has read the foregoing reply, knows the con-

tents thereof, and believes the same to be true; that the

reason affiant verifies this reply is, that plaintiff is tem-

porarily absent from the District of Alaska, and further

affiant saith not.

GEO. D. SCHOFIELD.



16 Till Price et al.

Subscribed and sworn to before me this 3d day of

November, 1902.

[Notarial Seal] W. H. BARD,

Notary Public for Alaska—Nome.

Service by receipt of a certified copy of foregoing reply

admitted on this 3d day of November, 1902.

SULLIVAN & FINK,

Attys. for Defendants Frank and J. T. Price, John Erick-

son and Oriss Tremper.

[Endorsed]: (5) 6. No. 832. In United States Dis-

trict Court, Second Division. R. O. Connors, vs. J. W,

Griffin et al. Reply. Filed in the Office of the Clerk

of the United States District Court, Alaska, Second

Division, at Nome, Alaska. Nov. 5, 1902. Geo. V.

Borchsenius, Clerk. By H. A. Haageuseu, Deputy Clerk.

Geo. D. Schofield, Atty. for Plff. H. A. H.

In the United States District Court for the District of

Alaska, Seoond Dimsion.

R. 0. CONNORS,

Plaintiff,]

No. 832.

J. W. GRIFFIN et al.,

Defendants,

Answer of Defendant Griffin.

Comes now the defendant J. W. Griffin, and for his
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answer to the complaint herein, denies each and every

allegation in said complaint contained.

Wherefore said defendant prays that he may be hence

dismissed with his costs.

JAMES W. FENTON and

T. M. REED,

Attorneys for Defendant J. AV. Griffin.

ITnited States of America,
^

>-«s.

District of Alaska, J

T. M. Reed, Jr., being first duly sworn on his oath de-

poses and says: That he is the attorney for defend-

ant J. W. Griffin in the above-entitled action; that he

has read the above answer, knows the contents thereof,

and that the same is true. ;

That he makes this affidavit for the reason that said

J. W. Griffin is absent from the District of Alaska.

T. M. REED.

Subscribed and sworn to before me this 15th day of

April, A. D. 1908.

[Notarial Seal] W. W. SALE,

Notary Public in and for the District of Alaska.

[Endorsed]: (6) No. 832. In the United States Dis-

trict Court, District of Alaska, Second Division. R. C.

Oonuers, Plaintife, vs. J. W. Griffin et al., Defendants.

Answer of Defendant Griffin. Filed in the Office of the

Clerk of the United States District Court, Alaska, Sec-

ond Division, at Nome, Alaska. May 14, 1903. Geo. V.
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Borclisenius, Clerk. By H. A. Haagenseu, Deputy

Clerk. T. M. Eeed, Jr., Atty. for said Defendant. H.

A. H.

In the United States District Court for the District of

Alaska, Second Dirision.

K. C. CONNORS,
Plaintiff,

vs.

J. W. (IRIFFIN, TILL PRICE, JAFET'
LINDEBERG, FRANK PRICE,
GABE PRICE, JOHN ERICKSON
and CHRIS TREMPER,

Defendants.^

Separate Answer of Jafet Lindeberg to Pl"intiff's Complaint.

Comes now Jafet Lindeberg, one of the defendants in

the above-entitled action, and for a separate answer to

plaintiff's complaint denies each and every allegation

thereof.

And for a further and separate answer to said com-

plaint, this defendant alleges that on or about the first

day of November, 1902, the said plaintiff in the above-

entitled action, for a valuable consideration to him in

hand paid and by him received, to wit; the sum of five

hundred dollars in lawful money of the United States,

made, executed and delivered to this defendant a re-

lease in writing, wherein and whereby he acknowledged

full satisfaction and payment for the alleged cause of

action set out in plaintiff's complaint, and wherein and

wherebv he released and discharged this defendant from
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the cause of action set forth in plaintiff's complaint and

acknowledged full satisfaction and payment thereof.

And for a second further and separate defense to

plaintiff's complaint this defendant alleges that on or

about the first dav of Xorember, 1903, the plaintiff in

the above-entitled action, for and in consideration of the

sum of five hundred dollars in lawful money of the

United States, to him in hand paid by Till Price, Frank

Price, Gabe Price. John Erickson, Chris Tremper, C. E.

Hoxsie, and this defendant, and various other persons,

made, executed, and delivered to the said persons last

above named a release, in writing-, releasing and dis-

chargino- said persons last above named, iueludiug this

defendant, from the cause of action set forth in plain-

tiff's complaint and releasing and discharging this de-

fendant and said other persons last above named from

all and every liability, claim and demand whatsoever

for and on account of the matters and things set forth in

plaintiff's complaint.

Wherefore, this defendant, having fully answered,

prays to be hence dismissed, with judgment for his costs.

IRA D. ORTOy,

Attorney for Defendant Jafet Lindeberg.

United States of America.
^
> ss.

District of Alaska. J

Jafet Lindeberg. being first duly sworn, deposes and

says that he is one of the defendants in the within en-

titled action; that he has read the foregoing separate

answer of Jafet Lindeberg to plaintiff's complaint,
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knows the contents thereof, and believes the same to be

true.

JAFET LINDEBEPwG.

Subscribed and sworn to before me this 12th day of

August, 1903.

[Notarial Seal]

VIOLA 0. OETON,

Notary Public, District of Alaska.

[Endorsed]: (7) Original. 832. United States Dis-

trict Court, District of Alaska, Second Division. E. C.

Connors, Plaintiff, vs. J. W. Orifitin et al.. Defendants.

Separate Answer of Jafet Lindeberg. Filed in the Of-

fice of the Clerk of the United States District Court,

Alaska, Second Division, at Nome, Alaska. Aug. 12,

1903. Geo, V. Borchsenius, Clerk. By H. A. Haagen-

sen, Deputy Clerk. H. A. H.

1)1 the United States Di.strict Court for the District of

Alaska, Second Division.

R. C. CONNORS,
Plaintiff,

vs.

J. W. GRIFFIN et al.,

Defendants.

Reply to Separate Answer of Jafet Lindeberg.

Comes now the above-named plaintiff, and for reply to

the separate answer of Jafet Lindeberg, says:

1. Replying to said defendant's further and separate

answer, and to said defendant's further and separajte
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defense, plaintiff alleges that he has no knowledge, in-

formation or belief of ever having- executed a release

and satisfaction of the several causes of action pleaded

in the complaint, or either of said causes, either unto

said defendant Lindeberg, or unto either or any of said

defendants, or to the said C. E. Hoxsie, or any other

person, and plaintiff therefore denies each and every

allegation set forth in said further, separate answer,

and said further and separate defense of said defend-

ant.

2. Plaintiff further alleges that if such release, dis-

charge and satisfaction is in existence with plaintiff's

name signed thereto, said instrument was obtained by

fraud and misrepresentation by said defendants or some

or one of them, or by some person pretending to act for

defendants, or some or one of them, and was secured, if

at all, by a conspiracy between defendants, or some or

one of them or some person pretending to represent them

by then and there collusively acting together for the

purpose of cheating and defrauding plaintiff out of his

rights, and by then and there taking advantage of plain-

tiff while he was intoxicated to such an extent as to be

wholly unfitted for the transaction of any business

whatsoever, and plaintiff alleges that if such release,

discharge and satisfaction is in existence, it was signed

by plaintiff at a time when he was intoxicated to such

an extent as to be wholly incompetent to transact busi-

ness, or to know or realize what he was signing, all of

which the said defendant Lindeberg, and said defend-

ants, or some or one of them, or the person pretending
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to act for defendants, or some or one of them, then and

there well knew, and said defendant Lindeberg was at

all times informed and well knew of the fraudnlent in-

tent and purpose to cheat and defraud plaintiff out of

his rights by securing a release, discharge and satisfac-

tion of said claims pleaded in the complaint herein

while plaintiff was in an intoxicated condition as afore-

said, if such discharge, release and satisfaction is in

existence, which plaintiff denies.

Wherefore, plaintiff praj'S judgment as requested in

his complaint herein.

GEO. D. SCHOFIELD,

Attornej^ for Plaintiff.

United States of America, •^

> ss.

District of Alaska.
)

K. C Connors, being sworn, says, that he is plaintiff

herein; that he has read the foregoing reply, knows the

contents thereof, and verily believes the same to be

true.

R. 0. CONNORS.

Subscribed and sworn to before me this 28th day of

Aug-ust, 1903.

[Notarial Seal] GEO. D. SCHOFIELD,

Notary Public for Alaska.

Service by receipt of true copy of foregoing reply

admitted, and time of filing and service waived, this

'28th day of August, 1903.

IRA D. ORTON,

Atty. for Defendant Lindeberg.
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[Endorsed]: (8) Xo. 832. In the United KStates

District Court, Alaska, Second Division. R. C. Connors

vs. J. W. Griffin et al. Reply to Separate Answer of

Jafet Lindeberg-. Filed in the Office of the Clerk of the

United States District Court, Alaska, Second Division,

at Nome, Alaska. Aug. 28, 1903. Geo. V. Borchseuius,

Clerk. By R. T. Reber, Deputy Clerk. Geo. D. S<ho-

field, Atty. for Plff. Reber.

In the United ^Steites Distriet Court for the District of

Alaska, Second Divisioit.

R. C. CONNORS,
Plaintiff,

vs.

J. W. GRIFFIN, TILL PRICE, JAFET
LINDEBERG, FRANK PRICE,

GABE PRICE, JOHN ERICKSON
and CHRIS TREMPER,

Defendants.

Amended Answer of J. W. Griffin.

Comes now J. W. Griffin, one of the defendants in the

above-entitled action, and for a separate amended an-

swer, filed herein, by leave of Court:

I.

Denies each and every allegation, manner and thing

contained in the amended complaint herein.

II.

And for a further and separate answer and defense
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to the complaint of plaiutiff herein, said defendant, J.

W. Griffin, alleges:

1. That on or about the 1st day of November, 1902,

and subsequent to the commencement of the above-en-

titled action, the said defendants. Till Price, Jafet Lin-

deberg, Frank Price, Gabe Price, John Ericicson and

Chris Tremper, agreed to pay and the said plaintiff

agreed in writing to accept the sum of five hundred

(fSOO.OO) dollars, in full satisfaction of the said claim

for damages set forth in plaintiff's complaint herein,

and in full satisfaction of all damages and cause of ac-

tion alleged and set out in plaintiff's complaint herein

as a compromise thereof.

2. That on or about the said 1st day of November,

1902, and after the commencement of the above-entitled

action, and pursuant to the said agreement, the said de-

fendants, Till Price, Jafet Lindeberg, Frank Price, Gabe

Price, John Erickson and Cliris Tremper, paid or caused

to be paid to said plaintiff", and the said plaintiff ac-

cepted, the said sum of five hundred (|500.00) dollars in

full satisfaction of the said claim for damages set forth

in plaintiff's complaint and in full satisfaction of all

damages and cause of action alleged, and set out in

paintiff's complaint herein as a compromise thereof.

III.

And for a further separate ansvi-er and defense to tJie

complaint of plaintiff herein, said defendant, J. W.

Griffin alleges:

1. That on or about the 1st day of November, 1902,

and subsequent to the commencement of the above-en-
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titled action, tlie above-named plaintiff, in consideration

of the sum of five hundred (1500.00) dollars, then paid to

him at Nome, Alaska, by certain of the above-named

defendants who are charged jointly with this defendant,

J. W. Griffin, of the tort and wrong- set forth in plain-

tiff's complaint herein, in writing agreed to release, and

did then and there release, certain of the above-named

defendants, charged jointly with the said defendant J.

W. Griffin, as aforesaid, from all and every liability,

damages or demands of all and every kind of nature,

and especially from all demands, claims, damages and

cause of action alleged and set out by plaintiff in his

complaint herein.

Wherefore, defendant J. W. Griffin demands judg-

ment that complaint of plaintiff herein be dismissed and

that he have judgment for his costs in this action.

JAMES E. FEXTOX, and

T. M. KEED,

Attornevs for Defendant J. W. Griffin.

United States of America,
^
VS9.

District of Alaska. J

I, J. W. Griffin, being duly sworn, say: I am one of

the defendants above named, have read the foregoing

answer, and know the contents thereof, and the allega-

tions therein are true as I verily believe.

J. W. GRIFFIN.
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Subscribed and sworn to before me this 12th day of

August, 1908.

[Notarial Seal] JAMES E. FENTON,

Notary Public in and for the District of Alaska.

[Endorsed]: (9) No. 832. In the United States Dis-

trict Court for the District of Alaska, Second DiA'ision.

R. O. Oonners, Plaintiff, vs. J. W. Griffin et al.. Defend-

ants. Amended Answer of J. W. Griffin Filed in the

Office of the Olerk of the United States District Court,

Alaska, Second Division, at Nome, Alaska. Dec. 7,

1904. Geo. V. Borchsenius, Clerk. By Angus McBride,

Deputy Clerk. T. M. Reed and James E. Fenton, Attys.

for Deft. Griffin. McB.

In the United iitates District Court for the District of

Alaska, Second Division.

R. C. CONNORS,
Plaintiff,

vs.

J. W. GRIFFIN et al.,

Defendants.

Reply to Amended Answer of J. W. Griffin and Amended Reply

to Answer of Till Price, John Erickson, and Criss Tremper.

And now comes the above-named plaintiff and for

amended reply to the answer of Till Price, John Erick-

son and Cinss Tremper, and for reply to amended answer

of J. W. Griffin, by leave of Court first had and obtained,

plaintiff alleges:
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1. Keplying to the further and separate answer and

defense, plaintiff denies each and everv allegation

therein contained, and the whole thereof.

2. Plaintiff further alleges that if such release, dis-

charge and satisfaction is in existence with plaintiff's

name signed thereto, said instrument was obtained by

fraud and misrepresentation of said defendants, or some

or one of them, or by some person pretending to act for

said defendants, or some or one of them, and was se-

cured, if at all, by a conspiracy between defendants, or

some or one of them, or some person pretending to rep-

resent them, by then and there coUusively acting to-

gether for the purpose of cheating and defrauding plain-

tiff out of his rights, and by then and there taking ad-

vantage of plaintiff while he was intoxicated to such an

extent as to be wholly unfitted for the transaction of

any business whatsoever, and plaintiff alleges that if

such release, discharge and satisfaction is in existence,

it was signed by plaintiff at a time when he was intox-

icated to such an extent as to be wholly incompetent to

transact business, or to know or realize ^hat he was

signing, all of which said defendants, or some or one of

them, or the person pretending to act for said defend-

ants, or some or one of them, then and there well knew,

and that said defendants then and there were well in-

formed and knew of such fraudulent intent and purpose

to cheat and defraud plaintiff out of his rights by secur-

ing a release, discharge and satisfaction of said claims

pleaded in the complaint herein while plaintiff was in an

intoxicated condition as aforesaid, if such discharge,
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release and satisfaction is in existence, which plaintiff

denies.

Wherefore, plaintiff prays judgment as in his com-

plaint alleged, together with exemplary damages,

GEO. D. SOHOFIELD,

Atty. for Plaintiff.

United States of America, ^

Vss.
District of Alaska. J

E- C. Connors, being duly sworn, says he is plaintiff

herein; that he has read the foregoing reply, knows the

contents thereof, and verily believes the same to be true,

E. O. CONNOES.

Subscribed and sworn to before me this 8th day of

December, 1904.

[Notarial Seal] GEO. D. SOHOFIELD.

Notary Public for Alaska.

Service by receipt of true copy hereof admitted

December 9, 1904.

T. M. EEED, Jr.,

Of Attorneys for Defendant.

[Endorsed]: (10), No. 832. In the District Court,

Alaska, Second Division, E. C. Connors, vs. Griffin et

al. Eeply. Filed in the Office of the Clerk of the

United States District Court, Alaska, Second Division,

at Nome, Alaska. Dec. 9, 1904. Geo. V. Borchsenius,

Clerk. By Angus McBride, Deputy Clerk. Geo. D,

Schofield, Atty. for Plff, McB.
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In the District Court in and for the D-istrict of Alaska, »S'cc-

ond DiviHon.

Term Minutes, Special, September, 1904, Term begun

and held in the Town of Xome, in said District and

Division, September 19, 1904.

Saturday, Dec. 10, 1904, at 10 A. M.

Court couA'ened pursuant to.adjourmui^nt.

Present: Hon. ALFKED S. MOOKE, Judge.

GEO. V. BOKOHSEXIUS, Clerk.

ANGUS McBEIDE, Deputy Clerk.

H. M. HOYT, U. S. Attorney.

JOHN H. DUNN, U. S. Marshal.

Now, upon the convening of Court, the following pro-

ceedings were had:

OONNOKS

V8.

GRIFFIN et al..

y No. 832.

Trial.

Trial resumed. J. J. Cole sworn and examined as a

witness for plaintiff. Judge T. M. Reed, attorney for

defendant Griffin, moved for nonsuit on behalf of de-

fendant Griffin, and that the Court direct the jury not

to consider the defendant Griffin connected with this

case.

Mr. Fink then moved for nonsuit for all the remaining

defendants except Lindeberg and J. T. Price, on the
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ground that they are not shown to have been in the riot.

Mr. Orton objected to nonsuit of any of the defendants

except Eriekson; whereupon the Court granted the non-

suit as to Erickson, and refused as to Gabe Price and

Chris Ti'emper, the other defendants mentioned in the

motion for nonsuit.

In the Umit'd t<tat€S Di.striet Court for the District of

ilaska, Second Division.

K. C. CONNCXRS,
Plaintiff,

vs. I No. 832.

J. W. GRIFFIN et al.,

Defendants,'

Verdict.

We, tlie jury, duly impaneled and sworn in tlie above-

entitled cause, do find for the plaintiff and against de-

fendants, Jafet Lindeberg, J. T. Price, Gabe Pl'ice and

Ci'iss Tremper, and we assess the plaintiff's damages

and recovery at the sum of |1,440.00.

L. S. BUBKELL,

Foreman.

[Endorsed] : (13) No. 832. In the United States Dis-

trict Court, Alaska, Second Division. Connors vs. Grif-

fin et al. Verdict. Filed in the Office of the Clerk of

the United States District Court, Alaska, Second Div-

ision, at Nome, Alaska. Feb. 3, 1905. Geo. V. Borch-

senius. Clerk. By Angus McBride, Deputy Clerk.

McB.
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In the I'nitcd States Distrki Court for the District of

Alaska, S'^cond Division.

R. C. CONNOES,

Plaintiff,

vs.

J. W. aRIFFIN, J. T. PRIOE, JAFET

LINDEBERG, FRANK PRICE,

GABE PRICE, JOHN ERICKSON,

and OHRISi TRE:MPER,

Defendants.

Judgment.

This cause came on to a hearing before the Court on

the 2d day of February, 1905, for trial by jury, and a

jury having been duly impaneled and sworn to hear, try

and determine said cause, and said cause having been

duly submitted to said jury upon the evidence and in-

structions of the Court, said jury returned into court on

the 3d day of February, 1905, with a verdict in favor of

plaintiff and against defendants J. T. Price, Jafet Linde-

berg, Gabe Price and Chris Tremper, in the sum of one

thousand four hundred and forty dollars.

Now, on this 4th day of March, 1905, said cause came

on further to be heard upon motion of plaintiff for judg-

ment upon the verdict of the jury, and the Court having

this day overruled defendants' motion for a new trial,

by reason of the law and the premises, hereby grants

said motion for judgment.
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In consideration whereof, it is hereby ordered, ad-

judged and decreed that plaintiff R. O. Connors do have

and recover of and from defendants J. T. Price, Jafet

Lindeberg, Gable Price and Chris Tremper, the sum of

one thousand four hundred and forty dollars ($1440.00),

with the costs of this suit taxed at $172.20 and execution

is hereby awarded.

Done in open court March G, 1905.

ALFEED S. MOORE,

District Judge.

Service by copy hereof with notice of entry accepted

:March 6, 1905.

IRA D. ORTON,

Of Attorney for Defendants,

[Endorsed]: (14). No. 882. In United States Dis-

trict Court, Alaska, Second Division. R. C. Connors vs.

J. W. Griffin et al. Judgment. Filed in the Office of

the Olerk of the United States District Court, Alaska,

Second Division, at Nome, Alaska. Mar. 6, 1905. Geo.

V. Borcbsenius, Clerk. By Angus McBride, Deputy

Clerk. Vol. 3, Orders and Jwdg'raents, page 131 J. D. 1,

page 217. Geo. D. Schofield, Atty. for Plaintiff.
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//,' ihe United States Distriet Court for the District of

Alaska, Second Division.

II. C. CONNORS, \

Plaintiff,

vs.

J. W. GRIFFIN et al.

Defendants.

Bill of Exceptions of Defendants Till Price, Gabe Price,

Criss Tremper . nd Jafet Lindeberg.

The above-entitled action came on regularly for trial

in the above-entitled court on the 2d day of February,

1905, George D. Schofield, Esq., appearing as attorney

foi- the plaintiff, and Ira D. Orton and Albert Fink,

Esqs., appearing for the defendants Jafet Lindeberg,

(labe Price, Till Price and Chris Tremper.

^Vliereupon a jury was impaneled and the following

l»roceediugs Avere had:

GEORGE V. BORCHSENIUS, being called as a wit-

ness on behalf of the plaintiff, and having been duly

sworn, testified as follows:

*^I am and have been clerk of this court for about two

years and a half. The bond and order of court now

handed to me are part of the files in cause No. 242, Price

et al., vs. Macintosh. The signature appended to the

order in that case is the true signature of Arthur H.

Noyes, District Judge of this court."
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(Testimony of George V. Borchsenins.)

At this point Mr. Scbofield, attorney for the plaintiff,

offered in evidence the order of the District Court under

date of August 7th, 1901, recorded in Journal 4, page 41

of the records of this court, for the purpose of showing

that Finlay Macintosh and others were entitled on that

date, August Tth, 1901, to the exclusive possession of

the mining claim known as the California Fraction

under an order of this Court in a cause then pending

herein.

Mr. Fink, counsel for the defendants, objected to the

introduction of this order on the ground that it was an

interlocutory order and was irrelevant and immaterial

and had no bearing whatever on the issues in this case.

The final judgment in the case was in favor of the Prices.

The objection was overruled by the Court and the order

admitted in evidence, to which ruling the said defend-

.nnts excepted.

Said order vras then admitted in evidence and read as

follows:
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(Testimony of George V. Borcbsenius.)

"i;/ the i'nited Elates District Court for the District of

Alaska, Second Division.

J. T. vmCK and OHKIS W. TRE^NrPER

Plaintiffs,

vs.

FINLAY MACKINTOSH, PATER

MAOKINTOSH and C. E. BALYES,

Defendants.

Order.

The motion of the defendants herein for the modifiea-

tion of the injunction heretofore allowed, coming on

regularly to be heard this 1st day of August, 1901,

rharles A. .Joh.nson appearing for plaintiffs and W. T.

Hume ai>pearing for defendants, and the Court being

fully advised in the premises; and it appearing to the

Court that said injunction should be modified as prayed

by defendants, now on motion of W. T. Hume for defend-

ants, it is ordered and adjudged that the defendants be,

and they are hereby, enjoined and restrained from work-

ing and mining said claims described in the plaintiffs'

complaint and defendants' answer, or any part thereof

until the final determination of this action, unless de-

fendants give a good and sufficient bond to be approved

by this Court to the plaintiffs in the sum of .flO,000.00,

conditioned that they will faithfully account for and pay
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(Testimony of George V. Borchseniiis.)

over to the plaiutiffs all nold and jo'olddnst extracted by

llieni from said claim over and above the actual neces-

sary working- expenses in extracting said gold and gold-

dust, should said plaintiffs ultimately prevail in said suit

and be ultimately decreed and determined to be the

owners of and entitled to the said mining claim and the

gold and golddust extracted therefrom.

It is further ordered and adjudged that in the event

said defendants shall give bond as above required, they

shall be allowed and permitted without interference by

the ])laintiffs, their agents, successors or employees, to

mine and operate that certain piece and parcel of land

described as follows:

The strip of laud lying along the easterly side line

of what is known and described in the complaint herein

as the 'Second Bench Claim' No. 1 Below Snow Gulch;

and abutting upon the northern side line on Bench No. 1,

First Tier; the strip or parcel of land being 1061 feet

in length by IS.7 feet in width on the east end, and 29

feet in width on the west end, and otherwise known as

the California Fraction, and to extract gold and gold-

dust therefrom.

Said defendants sliall keep full and correct accounts

of the receipts and disbursements in the conduct and

njanagement of said mining claim above last described;

that said accounts shall at all times be open to the in-

spection of plaintiffs or their attorney or legal represen-

tative at any or all reasonable times; and the defendants



vs. R. C. Connors. 37

(Testimon}^ of George V. Borchsenius.)

sball render a general statement to this Court of the

receipts and disbursements of said mine as aforesaid on

the 10th and 25th days of each month; the said claims

shall be worked and operated by said defendants until

the final determination of this action or further order

of this Court.

Done in open court on this 7th day of August, A. D.

1901.

(Signed) ARTHUR H. NOYES,

Judge of the United States District Court, for Alaska,

Second Division."

Said clerk of the court then identified page 481 of the

Journal of Civil Docket No. 1 of this court; the same was

offered in evidence by plaintiff's counsel. Defendants'

counsel objected to the admission of said page on the

ground that it was irrelevant, incompetent and imma-

terial and on the ground that the records of this court

show that the order referred to was void, which objec-

tion was overruled and defendants excepted. Said page

was then read in evidence as follows:

J. T. PRICE et al.,
^

vs. [>No. 242.

FINLAY :McINTOSH et al.^

CIVIL DOCKET No. 1, Page 484.

July 23. 1901. Minute order in matter of injunction

submitted.
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(Testinioii}' of George V. Borchsenius.)

July 30. 1901. Minute order set July 31st, 7 P. M.

July 31. 1901. Affidavits of Finlay Mcintosh & Nick

Richardson.

July 31. 1901. Notice of motion for order modifyin,!^

injunction.

July 31. 1901. Minute order overrulino- Johnson's ob-

jections to appear without service of

notice-exception.

1901. Filed affidavit of Tremper and Price.

1901. Filed affidavit of J. S. Tremper.

1901. Filed affidavit of Stella Fleming.

1901. Filed affidavit of J. T. Price and Criss

W. Tremper.

Aug. 1. 1901. Filed affidavit of Price & Tremper op-

posing motion to modify injunction.

Aug. 1. 1901. Minute order reserving decision and

that no Tv^ork be done on mine.

Aug. 2. 1901. Order granting additional time to an-

swer.

Aug. 7. 1901. Order restraining defendants from

working claim unless defendants

give |10,0O0 bond.

Aug. 8. 1901. Bond |10,000.00.

Aug. 8. 1901. Order fixing supersedeas bond $10,000

granting stay for 3 days.

.\ng. 9. 1901. Appeal papers.

Aug. 1.

Aug. 1.

Aug. 1.

Aug. 1.
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Counsel for plaintiff then offered iu evidence the bond

hereinafter set forth, to which defendants" counsel ob-

jected on the ground that it was incompetent, irrele-

vant and immaterial, t^ame was overruled and said de-

fendants excepted. fc>aid bond was read in evidence,

marked ''Plaintiff's Exhibit Xo. 2/" as follows:

Plaintiff's Exhibit No. 2.

In the United States District Court for the District of

Alasl-a, Second Division.

J. T. PEICE and CHRIS W. TREMPER,\

Plaintiffs. I

vs.

FINLAY McIXTOSH, PATER McIX-

TOSH, WILLIAM McIXTOSH and

C. E. BAYLES. ^

Defendants.

Bond.

Know all men by these presents, that we, Finlay Mc-

intosh, Peter Mcintosh, William Mcintosh and C. E.

Bayles, as principals, and A. L. Valentine, Frank

Twombly, M. E. Jensen and W. Seliner, as sureties, are

held and firmly bound unto J. T. Price and Chris W.
Tremper in the sum of |10,000.00. lawful money of the

United States, to be paid to said J. T. Price and Chris W.
Tremper, or their successors in interest, their adminis-

trators or assigns, for the payment of Avhich sum w( 11

and truly to be made we bind ourselves, our heirs and
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administrators, jointly and severally firmly by these

]>resents.

Pealed with onr seals and dated this 8th day of An-

<>,iist, A. D. 1901.

Whereas, the United States District Court for the

District of Alaska, Second Division, on the 7th day of

August, A. D. 1901, by order duly made and entered in

the above-entitled action to adjudge that the above-

named defendants be, and they are hereby, enjoined from

working or operating those pieces or parcels of land de-

f-cribed in defendants' answer and plaintiffs' complaint,

or any part thereof, until the final determination of the

above-entitled action, unless the said defendants should

give a good and sufficient bond to the plaintiffs in the

sum of ten thousand dollars, conditioned that the de-

fendants will faithfully account for and pay over to

plaintiffs all gold and golddust extracted by defendants

from that said mining claim described as follows: The

f trip of land lying along the easterl}^ side line of what

is known and described in the complaint herein as the

"Second Bench Claim No. 1, Below Snow Gulch," and

abutting down the northern side line on Bench No. 1,

First Tier; the strip or parcel of land being 1061 feet in

length by 18.7 feet in width on the east end and 29 feet

in width on the west end, and otherwise known as the

California Fraction, over and above the actual neces-

sary working expenses in extracting said gold'and gold-

dust should plaintiffs ultimately prevail in said suit, and

be ultimately decreed and adjudged to be the owners of



vs. R. C. Cminors, 41

jiDfl ontitled to the said mining claim, and the gold and

golddnst extracted therefrom; and

Whereas, by said order, it was further adjudged and

ordered that in the event of said defendants giving said

bond, they should be permitted to work and operate the

mining claims last above described, provided they

further keep a full and complete account of the receipts

and disbursements in the conduct and management of

said mining claims; to keep said account open to the

inspection of the plaintiffs or their attorney or legal

representatives at all reasonable times, and to render

a general statement to this court of the receipts and

disbursements of said mine last aforesaid on the 10th

and 25th of each month; that the claim shall be worked

and operated by said defendants until the final deter-

mination of this action.

Now, therefore, the condition of the above obligation

is such if the above-bou|?iden principals shall well and

faithfully comply with all the terms and conditions of

the above order as above set forth, and shall faithfully

account for and pay over to the plaintiffs all that gold

and gold dust extracted by them from said slaims over

and above the actual necessary working expenses of

said mine, in the event that said plaintiffs shall finally

be adjudged and decreed to be the owners of said mine

and entitled to said gold and golddust, the above-

bounden obligation shall be null and void; otherwise

it shall remain in full force and effect.
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In witness whereof, we have lierennto set our hands

this 8th day of August, A. D. 1901.

A. L. VALENTINE, [Seal]

FRANK TWOMBLY. [Seal]

M. E. JENSEN. [Seal]

WILLIAM SELINER. [Seal]

FINLAY McINTOSH, [Seal]

PETER McINTOSH. [Seal]

WM. McINTOSH. [Seal]

By C. E. BAYXES,

AttY. in Fact.

C. E. BAYLES. [Seal]

Fnited States of America,

District of Alaska, I

Frank TAYombly, being- first duly sworn, according to

law deposes and states as follows: I am the same per-

son whose name is subscribed to the foregoing bond as

surety thereon, and I state that I am worth the sum of

two thousand fiYe hundred dollars oYer and aboYe all

my just debts and liabilities, exclusiYe of property which

is exempt from execution.

(Signed) FRANK TWOMBLY.

Subscribed and sworn to before me this 8th day of

August, A. D. 1901.

[Seal] A. E .WILLIAMS,

District of Alaska, Second DiYision, Notary Public in

and for the District of Alaska.
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Uuited States of America, ^

District of Alaska. J

A. L. Valentine, beino first dnly sworn, according, to

law deposes and states as follows: I am the same per-

son whose name is subscribed to tlie foregoing bond

as surety thereon, and I state that I am worth the sum

of two thousand five liuudred dollars over and above

all mv just debts and liabilities, exclusive of property

which is exempt from execution.

(Signed) A. L. VALEXTIXE.

Subscribed and sworn to before me this 8th day of

August, A. D. 1901.

[Seal] A. E. WILLIAMS,

District of Alaska, Second Division, Notary Public in

and for District of Alaska.

United States of America,"^

District of Alaska. ^ J
'

M. E. Jensen, being first duly svrorn according to law,

deposes and states as follows: I am the same person

whose name is subscribed to the foregoing bond as sur-

ety thereon, and I state that I am worth the sum of two

thousand five hundred dollars, over and above all my

just debts and liabilities, exclusive of property which

is exempt from execution.

(Signed) M. E. JENSEN.
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Subscribed and sworn to before me this 8th da}' of

Aug-ust, A. D. 1901.

[Seal] A. E. WILLIAMS,

District of Alaska, Second Division, Notary Public in

and for the District of Alaska.

United States of America, ']

District of Alaska. J

Wm. Seliner, being first duly sworn, according to law,

deposes and states as follows: I am the same person

whose name is subscribed to the foregoing bond as sur-

ety thereon, and I state that I am worth the sum of

two thousand five hundred dollars over and above all

my just debts and liabilities, exclusive of property

which is exempt from execution.

(Signed) WM. E. SELINER.

Subscribed and sworn to before me this 8th day of

August, A. D. 1901.

[Seal] A. E. WILLIAMS,

District of Alaska, Second Division, Notary Public in

and for the District of Alaska.

[Endorsed] : No. 242. United States District Court,

for the District of Alaska, Second Division. J. T. Price

and Chris. W. Tremper, vs. Finlay Mcintosh, Peter Mc-

intosh, William Mcintosh and C. E. Bayles. Bond.

The within bond is approved this 8th day of August,

1901. Arthur H. Noyes, District Judge. Hume & Bee-

man, Attorneys for Defts., Nome, Alaska. Vol. 1, page

390. C. A. B. No. 832. Pltffs. Ex. ''2," Feb, 2, '05.
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Filed in the office of the Clerk of the T'nited States Dis-

trict Court, Alaska, Second Division, at Nome, Alaska.

August Sth, 1901. H. G. Steel, Clerk.

Mr. PETEE HANRITTY, called as a witness on be-

half of the plaintiff, being- duly sworn, testified as fol-

lows:

"I am a miner by occupation; have lived in Nome since

June, '99. In August, 1901, I was on the California

Fraction, Glacier Creek. Finlay Mclntosli was in pos-

session of it, working and operating on it at that time.

I was employed on the claim; went to work about the

7th or 8th of August; worked up until about the 15th;

I am acquainted with the plaintiff" in this case, Mr.

Connors; have known him since 1901. He was working

on the California Fraction during that time. I am

acquainted vrith the defendant Lindeberg. I have

known him since '98. I first seen him in Seattle.

About daybreak on the morning of the 15th I was work-

ing for Finlay ^Iclntosh and about daybreak, I was

awakened by Mr. Mc^tntosh, who came in to where we

were and said, 'Boys, get up; there is a crowd of fel-

lows coming down the hill'; he waked up us boys and

said, 'Get up; there is a mob coming over the hill." No

sooner had we got waked up than there was a half

dozen rifles pointed into the tent where we was sleep-

ing, and yelling and shouting, '(Tel out of there—come

out of there—hold up your hands, you sons of bitches.'

And so we didn't know what was wrong, but when we

seen the rifles pointed into the tent, why, of course,
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we started to get our clothes on, and get out, but they

kept hollering at us all the time, and we kept saying

for them to give us time to get our clothes on, and to

get out, and while we was dressing, why, there was a

shot fired outside, somebody fired a shot. I was put-

ting my clothes on—I got my clothes on, and got out-

side the tent, and then we were all lined up—we were

all lined up outside and told to 'Throw up our hands.'

There was about 75 and they were all masked; they

had a white handkerchief over their faces, with eye-

holes in it so they could see, and armed with rifles and

shot guns. The first thing they did they got us all

lined up and started in to call out some names, and

the}' called out Finlay Mcintosh, Peter Mcintosh, Henry

Mcintosh—the}' called out 'Scotty' Stewart, a man It

the name of Olesou, Billy Glenn, Peter Mcintosh, and

some others, I can't remember now, and they gave them

twenty-four hours to get out of the country under pen-

alty of death. They marched them off to one side, and

around on the hill, three or four of these armed men,

and then they escorted them off over the hill in dif-

ferent directions, and gave them twenty-four hours to

get out of the country. They marched them over the

hill, off the claim. The remainder of the men were all

lined up, and as soon as those fellows were over the

hill, it was pretty soon getting to be daylight, and they

said it was time for them to be getting away, in case

those fellows would get ahead of them and beat them
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into town, so they started to tear down the tents, and

ordered them to pack the goods off that claim. Con-

nors was lying- on the ground all this time. He was

shot. He was shot through the thigh, I think it was.

I was in the tent when the shot was fired. I came out

about a minute after, I guess. Connors was bleeding;

there was blood all around where he lay, and as soon

as these fellows had gone we packed him down to the

roadhouse. I stayed there and as soon as I saw what

trouble he was in, and after these fellows had gone

away, why, three or four of the fellows took him over

to Discovery on Anvil, and brought him to town, and

I went over to Lindbloom creeik and saw Finlay Mc-

intosh there, and we both then come to town together,

We took Connors down to the roadhouse, and I think

Prank Harkins and three or four more of the boys took

him to town. I recognized Lindeberg in the mob that

morning. I could not swear that I recognized any-

body else. I didn't see Connors again until after he

came out of the hospital. Lindeberg's mask seemed

to be torn, and I could see a part of his face, and I could

hear his voice—I knew it was Lindeberg all right by

several expressions he made that I could not remember

now. The mob seemed to be pretty anxious to shoot

at the least provocation, and kept yelling 'Shoot the

sons of bitches,' all the time. I am sure I heard two

shots. I never heard anybody talking about taking

care of Connors at that time. Connors was a fellow-

workman with me on that claim; he was engaged in
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pick and shovel Avork. I had not known Connors prior

to this time; I had knoAvn him by sight before he went

to work was all. Harkins was also a fellow-workman

with Connors and I on this claim. Connors was en-

gaged in the same kind of work as the other miners

working- upon that claim at that time."

FINLAY McINTOvSiH, called as a witness on behalf

of the plaintiff, having been duly sworn, testified as

follows:

"My business is mining. I have been mining since

1898. I have been mining in Alaska since 1900, on

Glacier creek, Ophir creek, the Kougarok and Coleman

creek. I am the same Flnlay Mcintosh mentioned in

an order of the Court, and in the bond heretofore read

in evidence in this case in which possession was given

me (f the placer mining claim known as California

Fraction on Glacier creek. I went into possession of

that ground the first time in 1900, and I went into pos-

session of that ground under the order of the Court,

October 8th, 1901. I mean August 8th, 1901, instead

of October Sth. I made a mistake. I employed about

five or six men at that time on the California Fraction.

I employed every man that came along; when that riot

took place there was about, as near as I can recollect

now, about twelve or thirteen; I have lost the book

that we kept the men's time in. T was mining on that

claim. About three o'clock in the morning of August

15th, 1901, my watchman came to the tent where I was
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and hollered for me to get up, that there was some-

body coming-. I got up and looked out of the tent, and

right in front, a little ways, there was a crowd of men

comino: over the hillside, and thev had masks on and

guns, and they rushed right for the tents. I should

judge there AA'as seventy-five—they were all running

and yelling, holding their guns out like this (illus-

trating), and came rushing right for the tents, yelling

as loud as they could yell, 'Come out, you sons of

bitches.' I was standing there when Till Price came

between the two tents—the large tent where myself

and one of the men was, and charged right down and

hollered at me to 'Throw up my hands,' and holding his

gun pointed right at my head, and says, 'Here is the

damn son of a bitch that I want,' he says, and just

then I throwed up my hand like this, kind of in front

of my head, and the handle of his gun caught some-

wheres in his mask, or his arm, or something—anyway,

when the handle of his gun was throwed up his mask

was throwed up, too, so that I seen his face distinctly.

While I was there—that was Till Price. While I was

throwing, warding his gun off the best I could there

between the two tents 'Dago Joe' aud another party

struck their gun right into my face and ordered me to

'throw up my hands,' and called me a 'son of a bitcli,'

and names like that, swearing and yelling all the time

as loud as they could. Just after that then Connors

came out of the tent, the small tent, and they ordered

him to 'move on.' He was stooping over at the time,
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putting on bis socks, and be didn't move fast euougb

to suit tbem, I guess, and tbev sbot bim, and be drop-

ped rigbt over witbiu about six or seven feet from me.

Then after tbev faced us all up toward tbe bill, and

ordered us to march, telling us to hold up our hands,

called us sons of bitches, and names of that kind, and

then they had part of them standing guard over us

that they lined up, then the rest of them began to go

through tbe tents, and commenced some of them to

tear down the tents, and carried them away over on the

hillside, and calling us to 'Line up there, you sons of

bitches,' and to keep our hands up. Then they called

me and Nick Kichardson, and my brother, Scotty Stew-

ard, and one or two more—they lined up six of us—we
were lined up and then they went to tearing down the

tents; about six men went into our tent and commenced

to go through everything and tear everything out, and

then they tore down our tent and piled everything on

tbe ground, and then throwed all tbem off onto the

adjoining claim. Then when the tents were pulled

down they left what was there on tbe ground, and com-

menced to ransacking everything whatever was there,

several things Avere stolen, and after that some of tbe

men that were standing back there called out each one

of our names, and standing us up all in a line there

with guns at our back all the time, and they give us

forty-eight hours to leave the country or they would

kill us on sight. Then they told us to 'march.' These

men walked behind us with guns at our backs, and or-
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deriug- iis to 'Hold np our hands' all the time, and they

marched ns over the hillside; then they followed us

for quite a piece until we g^ot pretty well over the

hill. They marced up about five hundred feet from

the California Fraction and followed behind about an-

other fiA'e hundred feet. I looked around once and

they hollered 'Move on, you son of a bitch, or we will

shoot you.' There were three shots fired there that

morning. I came back that day to the claim to get an

old pair of gum-boots, but they were stolen, so I took

an old pair that was there and then I came down to

the roadhouse where Connors v>'as lying- there; then I

came on to town as quick as I could. When I got down

to the railroad station, I found that the telephone wires

were cut—I went down to telephone and try and get

a wagon; but when I got there I discovered that the

telephone wires were all out and that the lines were

not working—I was told that the lines were down-

so I walked into town as quick as I could to get a rig

to send out after Connors, but while I was gone out

after the rig he was brought down to the raiload station

and came in on the train, after he was taken down to

the station. I may have been present on the Califor-

nia Fraction a half an hour after Connors Avas shot

before I was driven off. Connors was laying there on

the ground during that time bleeding. I saw Connors

at the roadhouse when I came back to the claim; he

had been carried down there on a stretcher. From

there he was taken to the station in a wagon, and from
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there into town on the train and went to Dr. Call's

hospital. I went to Dr. email's hospital to see him and

asked to see him, but I was not allowed to go in, so

tliat for four or five daj^s he was so low that they would

not allow am'^one to see him. It Avas about four or five

daj s before I saw him. He was prett}^ delicate—pretty

feeble—the nurses would not let anybody go into the

room only to stay just so long; they feared to disturb

him. I never knew Connors until he asked for a job on

that claim. The going rate of wages that was being-

paid to miners in that vicinity at that time was five

dollars a day and. board. Connors worked all right; I

had no fault to find with him ; he done whatever he was

told to; worked faithful, and done a fair day's work,

so far as I know. I could not be positive that I recog-

nized any other persons aside from Till Price of the

parties to this suit on that morning at the time of the

riot. The crowd of men which came on there armed

with masks on were not of a peaceable disposition; sev-

enty-five men came rushing down onto two tents where

the men were sleeping, with the exception of a watch-

man and a, couple of men that were working, come with

a rush down onto us, calling us sons of bitches; firing

shots
;
yelling and offering to club people over the heads,

with their rifles—threatening to break their rifles over

the heads of other men, beaking up tents and looting

everything, smashing things up, stealing and looting,

tearing down tents and throwing them off the claim

—

I don't think they were very peaceable people."
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FKANK HARKINS, called as a witness on behalf of

the plaintiff, having been first dnly sworn, testified as

follows:

"I am a miner; I have been mining- quite a number of

years, off and on; have lived in Alaska since '98 off and

(in, and in Nome District since the spring of '99. I know

flie plaintiff, Richard Connors. I guess it was the sum-

mer of 1901 I got acquainted with him here in Nome.

1 was working for Finlay Mcintosh, running a rocker

on the California Fraction on Glacier creek in August,

1901. I think I first went to work there two days be-

fore this riot—or one day and one night before the riot

occurred. I have reference to the riot on the California

Fraction on Glacier creek and the one in which the

plaintiff Connors was shot and wounded. I had a job

from Finlay Mcintosh to rock there, and I rocked for

two nights; I think the night of the 11th and 15th—

1

don't know whether it was the 14th and 15th or not,

but I think it was two nights, and that it was them

nights, and I was rocking there, and away towards

morning, about two or three o'clock, there was a gang

of men come down over the hill right towards where 1

was working, and I says to the other men there, I says,

'I wonder what them men wants down here?' I says,

and he says, 'I don't know—it don't look good to me/

and I says, 'Me neither,' and so I says, 'I am going to

get out of here,' I says, because the way they were

charging down the hill with guns, why, I says, 'they

are liable to shoot a man.' So I goes out towards the
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same direction they were coming from, because 'I am

just working- there for wages/ I says, 'and I don't think

they mean no harm to me,' I says, 'and the way they are

coming down there with their guns jjointed out in front

of them, charging down the hill like that, why, they are

liable to shoot and kill somebody. So I goes out to

meet them—seventj'-five or eighty of them, coming

holding their g-uns out in front of them, something like

that (illustrating), and when I gets out about a thou-

sand feet, or maybe five hundred feet away from where

I was working, they come after me, and they says,

'Throw up your hands, you son of a bitch.' So I threw

my hands up, but I kept walking toward Till Price's

cabin, but the}' called out to me to go back, but I kept

walking on toward them, and one of them says, 'Shoot

the son of a bitch if he don't go back.' Isays, 'No, I don't

want to go back there; I am only working for wages

on this claim, and I don't want to go back,' and just

then one of them come at me with a gun, and just

then Till Price and Lindeberg and one or two more of

them come after me, and he says, 'Go back there, you

son of a bitch,' and he made a pass as if he was going

to hit me over the head v/itli his gun, so then I turned

around and followed them down towards the cut, and

when we got down to the cut, why, there was quite a

number of the men they went on ahead of us, and they

v.'eni .'own to the tents and said for us to all line up.

So they lined up and got down around the tents—so

wluMi I got dov;n tlioie tV.ovo. v.as quite a number of
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them already down there around the tents. So then

there was quite a bunch of them come down to the

cut where I was working*, or where I had been working,

and just about a minute before that Connors got shot

—

he had just come of the tent, I believe—I could not

say how long- he had been out of the tent, nor what

he was doing, but he was just standing outside of the

teut when I heard a shot fired and seen the man drop,

and then I saw that it was Connors. I vras not A'ery far

away when he dropped. There was either two or three

shots—three shots fired, I think it was. The mob was

giving all kinds of orders; they were all giving orders,

every minute, and I heard one man they seemed to call

the 'captain,- I heard him giving some orders there one

time. Liudeberg was running around there, and a fevv-

like him, calling names and giving orders—I heard his

voice plain—he was running around like he was crazy

or drunk—I don't know what, excited, or something,

giving orders, and they called out then some of the

men—called out Finlay Mcintosh, A. J. Stewart—they

was reading names from a paper—and I don't know

who else—I don't remember the names of all the party

that they called out now, and they lined them facing

up the hill and they ordered them to leave the District

within twenty-four hours under penalty of deatJi.

Then I asked the captain myself, says, 'Captain, I would

like to take Connors—he is suffering, bleeding,' I says,

'and he may bleed to death, here on the wet ground,'

and I says, 'I would like to get help to take him away
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from here, down to Till Price's cabin, or somewhere,'

I says, 'where the man can be looked after,' I says.

He says, 'His friends will look after him,' he says. So

I told them I wanted to take Connors out of there as

fast as I could, because it was wet and cold; he says,

'You take care of him.' He was lying- there on the

ground just outside the tent; he was weak and bleed-

ing, and it was all wet where he was laying, so then

I went and made a kind of a stretcher for him after

awhile and we started to carry him down to the road-

house, a couple of the boys, and then I went to clean

up—^I wanted to go and clean up because there aint

none of us got any money, so while I was cleaning up

Till Price came down from his cabin where I was clean-

ing up and he says, 'Better leave that where it is,' he

says. I says to him, 'I was cleaning up to get money

enough to take this man what was shot to town,' I

says; 'because we will have to get a wagon,' I says,

'and take him into town or,' I says, 'unless you will

let us take him to your cabin.' He says, 'Xo, there

ain't no place for him there,' he says. I says, 'Let him

go to your cabin until I can go to town and get a wagon,'

but he says, 'No, there ain't no place for hira there, any-

how.' He says, 'You can take the cleanup—take the

cleanup,' he says, 'and take your man to town,' he says.

So then one of the other men and me we took him down

to the roadhouse and laid him down there, and then

they brought him into town; got into town sometime

in the afternoon, sometime; between twelve and two
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o'clock, sometime around there. Connors' leg-, where

the bullet went in—I could not find any bullet there,

but there Avas a place there where there was looked

like where the bullet went in, in about the middle of

his leg". I tried to turn his leg- over to see if I could not

find the bullet, but when I tried to handle him it pained

him so bad that he says, 'Leave me alone.' So I went

down to Glacier creek and got some bandages there,

and some kind of liniment for to take the pain down,

and I bandaged up this leg as best I could and we
brought him into town with the bullet still in his leg.

He was in great pain all the time. I don't know just

when I saw him after he came to the hospital—he must

have been in there about a week, because I went out

on the creeks again; it must have been a week or some-

thing like that before I saw him in the hospital. Then

he looked pretty weak; he was in agony. I could not

talk with him very long, either, when I did get in. 1

recognized Lindeberg and Till Price as members of that

mob; I recognized quite a number of them, but I don't

know their names. I didn't know who they were at the

time. I have known Lindeberg since the spring of '98.

I first got acquainted with him on the boat coming up

here; I came up on the same boat with him to St. Mi-

chael in '98 from Seattle. I recognized him at that

time; there was quite a number of them their masks

was tore, and they was not a very close fit over their

faces, anyway; I suppose they had been too close and

they had tore them, off, probably, so they could breathe
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through them—just put their fing-ers in the holes and

tore them right out like that (illustrating). There was

three holes in the masks, two for eyeholes to look

through, and one for a mouth place, and I remember

once, when Lindeberg was running around there lin-

ing these men up, I was standing right under him, and

I seen his face plain, besides hearing his voice—I wasn't

more than three or four feet away from him, at the

time, and I knew him right the minute I heard him

shouting, anyways. He was acting excited, anyway,

running around with his rifle cocked—and I heard the

captain tell him to keep quiet or disguise his voice, or

something like that—he didn't speak very good Eng-

lish at that time, not near as good as he speaks now,

and the way he was running around there with his

rifle cocked I was afraid he would shoot me, so I laid

down, kind of, because he was acting so nervous, any-

way, and he was standing right over me, so I seen his

face plain—anybody would know him anyway, the way

he was acting there—Lindeberg was giving orders

around there, he acted like he didn't know what he was

doing; he was nervous, so I heard the captain tell him

to 'keep quiet.' While Connors was working on the

claim there with me, I observed that he always held

up his end there; he seemed to do good work."
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KICHAUD OOisNORS, the plaintiff herein, called as

a witness on behalf of plaintiff, having been duly sworn,

testified as follows:

"1 am the plaintiff in this case; 1 am a miner by oc-

cupation; have been mining since 1890; quartz mining

since 1890 outside, and placer mining in here since 1900.

I am acquainted with the placer mining claim known

and described as the Oalifornia Fraction on Glacier

creek. I worked there three or four shifts; I know

where it is. I was employed by Mr. Mcintosh. I don't

know who owned the claim—I didn't know the man's

name that hired me at the time; 1 just asked the fore-

man or boss for a job and he hired me; I found out af-

terward his name was Mcintosh, but I didn't know at

the time what his name was when I first went on to

work. I got five dollars a day and board. I went to

work out there that night, either the 12th or the 13th

—

I worked only a part of the 13th, I believe, and then

I worked the 13th and 11th, and on the morning of the

loth I was shot when the rioters came out there. This

riot occurred on the morning of the 15th; about as

near as I can remember, half-past two in the morning

of August the 15th. My attention was first called to

the fact that there was a disturbance likely to occur

when I heard someone coming running into the tent

where I was sleeping, and someone called out that

there was a gang of men coming over the hill; I looked

out of the tent myself then, and I seen coming down

over the hill a gang of armed men—came running down

over tbe hill, so then I got up, and I had just got my
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boots in my hands, and was searching around in the

lent to get my sock—I had one sock and I was looking

for the other, when there were about four or five men

popped into the tent, pointing their guns into the tent;

some of them had put their heads in through the hole

in the tent and some had their guns pointed into the

tent, and they were yelling, 'Come out of there, you

sons of bitches,' Of course, I was anxious to get out

of there, because I was afraid that some of them would

club me over the head with their guns, because v^'hile

I was trying to find me other sock, one of them was

trying to club me over the head with a rifle, and I

recognized Till Price and Tremper and Gabe Price. I

came out right after Mr. Mcintosh, and they started

on down the hill, dov/n toward Glacier creek, after they

had called out the Mclntoshes and some of the other

men; then they marched a whole lot of them down the

other way. Lindeberg was running around, yelling

and shouting, 'The sons of bitches, shoot them,' and

everything like that; he came running down to where

I was. I think I asked one of the fellows that was

standing right alongside of me there to reach into the

tent and hand me a pair of gum-boots that was right

inside the tent, because I had no shoes or boots on my

feet, and the first thing, right after that without saying

anything at all—^I was standing there with just the

one sock on—I couldn't find the other in the tent—it

was kind of dark in there, anyway, and so I asked one
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felloAv to reach in and hand me a pair of gum-boots

—

I was standing up there Avith just one sock on—and

the first thing- I knew I was shot and fell down. The

shot came through right back of me, through my leg,

not over four or five feet from where I was standing.

Every one of the men amongst those that I saw had

guns, and they had masks on, white iiasks; some of

them were torn, and some of them were running around

there with their guns in their hands, pointing them

at everybody, running back and forth, and giving orders.

This Lindeberg was talking so much that the captain

run down to him and he says to him, 'Disguise your

voice, or quit talking.' He says, 'I will do all the talk-

ing that is being done here.' I positively recognized

Lindeberg as one of those parties and identified him.

I heard orders given while I was laying there on the

ground outside the tent, after I was shot. I heard

them tell some of the men to march certain of them

men off the claim—^Lindeberg he yelled so loud and

was talking so much aud so loud that you could hear

him all over the claim—I guess he was drunk or some-

thing, he acted like it—he spoke so you could hear him

all over the claim; ordered these fellows out of the

country and not to return under penalty of death.

Then this captain he called off some of the men with

their rifles—he detailed off some of these men that had

rifles—some of them had shotguns—and they escorted

these men down off the claim, they marched them off,

and they walked behind them vrith their rifles pointed
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at their backs, and made them keep their hands up

all the time. That was the last I seen of them or any-

body until Mr. Mcintosh came back after the White-

eaips has disbursed. I lay on the gTound there from

the time I got shot until they all had disbursed and

went clean out of sight—^I should judge they were

there half an hour, maybe longer, because I called to

one of them and told him that I was getting prettj'^

weak, and asked him—I told him I was getting pretty

weak—that I was bleeding pretty free and that I would

like to have something done for me, that I didn't like

to lay there on the wet ground, but he just says, 'Your

friends will attend to you.' One of them came up to

me as I laid there after a little while longer and ex-

amined me, and one of them said that the}' must do

something for me or I would bleed to death—I was

bleeding very profusely—but he said they had better

leave me there and get awaj' themselves, or them other

fellows Avould beat them into town—they might get

ahead of them and beat them into town, and get into

town ahead of them, he said, so they went off and left

me there until Harkins came back and him and some of

them helped me down to the roadhouse. I didn't get

anything done for me until I got in here to the hospi-

tal in town here. This occurred about half-past two

in the morning, as near as I can remember. I got into

the hospital here in town about twelve o'clock on the

same day, on the IStli. From where I fell to where

Gabe Price's cabin is situated was not over three hun-
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dred feet—probably might be a little more, but I don't

think it was quite that much—not quite the width of

a claim I know from where this disturbance was to

Till Price—after the disturbance, Till Price and Chris

Tremper came down to where I was lying, and they

started to speak—I was still laying there in the water

and with nothing under me, and Frank Harkins asked

them for permission to take me ovei* to their cabin

where I could get something—they could see for them-

selves how I was shivering and shaking, and so Hark-

ins asked him for permission to take me to Price's

cabin until they could get me taken to town, but he

said there was no room for me up there, that they didn't

have any room there, so then they carried me down to

the roadhouse there and I stayed there until a wagon

came along—the wagon from Discovery—and they

turned around and took me over to the station and I

staj^ed there until the train came along, and then I came

to town to the hospital. I did not provoke this shot or

bring it upon myself in any way. I was standing there

with just one sock in my hand, one bare foot, and

standing there outside the tent, when I was shot. I

was shot, the bullet hit me right in here, and came

out here, ranging along the bone (indicating). I went

in the hospital the 15th day of August, and I came out

on the 2d of September. I had no idea how I was go-

ing to pay Dr. Call—ten dollars a day was what I was

to pay, and so I left there before I ought to; he said

for me to stay, that it did not make any difference
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when I paid bini, or whether I could pay him or not,

tliat I Avas not fit to leave when I did, but I told him

that I would have to go out because I had no money

to pay him Avith, and I didn't want to stay any longer

than what I couldn't help; that was to Dr. Call. I

incurred an indebtedness for medicines and medical

attention at the hospital of a hundred and sixty dollars

to Dr. Call. I have earned five dollars a day at min-

ing in Nome; I had never worked for less than five dol-

lars a day in Nome—five dollars a day and board. I

didn't do any work at all after I received this injury

all that Avinter, but in the early spring I went to Gold

Run. I Avorked for Jack Sullivan on No. 3 BeloAV Dis-

covery on Gold Eun. I had often to lay off, could not

v/ork at all, and when I did Avork I could not keep up

Avith the other men on account of the Aveakness in my

leg; whenever I used to get Avet, I would get pains in

my leg, and it would stiffen up, those cords right

through there, and I would have to quit on account of

getting cramps, lots of times so that I could not

straighten my leg at all. Prio to this shot, I had

walked considerably all over the country; I cannot walk

like I used to for long distances; I cannot walk any

distance at all hardly Avithout getting pains in my leg,

and getting pretty Aveak. I get cramps in my injured

leg during cold weather, some nights they are so bad

that I can't straighten out my leg at all, and I can't

Avalk at all like I used to. That condition continues

for hours at a time, sometimes for days at a time, that
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I can scarcely walk at all. It has l)othered me all the

time since I was shot. I never hail any such trouble

prior to this shot. I could always work any place

—

I have worked all around the country, and I never got

discharged off a job in the country yet. I incurred an

indebtedness in the neighborhood of a hundred and

eight^^ dollars for board and lodging from the 15th of

August until the 15th of December. ]My time vrould

have been worth five dollars a day and board from the

15th day of August to the 15th day of December; about

six hundred dollars. For the first three or four days

that I was in the hospital, Dr. Call gave orders to let

nobody see me, and gave the nurses strict orders and

instructions to let nobody in to see me—I was not al-

lowed to see anybody because the doctor said I was

too weak from loss of blood, and also he was afraid

of blood poison. I was there for four days before they

would allow anyone to speak to me at all, and I was

there for a week before I was allowed to talk—I could

not turn over in the bed, or move around at all; the

doctor said I was very low from loss of blood. I am

positive that there were two shots fired there that

morning, and I think there were three; two I am posi-

tive of."

On cross-examination the witness testified as fol-

lows: "I was shot on the 15th of August and I remained

in the hospital until the 2d of September, sixteen or

seventeen days, at ten dollars a day—a hundred and

sixtv dollars for sixteen days, I believe. After I went
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out of the hospital I went to a room and stayed in a

room; a part of tlie time I bad a room over the Bodega

and a part of the time I bad a room at the Popular

Lodging'-house, with Mrs. Fisher. 1 went over the Bo-

dega first; I stayed there about three weeks; I then

Avent over to ]Mrs. Fisher's and I stayed there three

weeks about. Then I went back over the Bodega again

and stayed there the greater part of the winter. The first

work I did after I came out of the hospital was a couple

of days' work for Dr. Call. I did that for Dr. Call—

1

told Dr. Call that I wanted to do whatever I could to

pay him—it was some time later on—in the same year,

T didn't work for anybody the balance of the winter; T

wasn't able to work. I didn't do any work the balance

of the winter at all. The next summer I went to work

for Jack Sullivan up on Gold Run; I mushed up there

to Gold Run, Avalked all the way to Gold Run and

worked there over two months. Then I went out that

fall and stayed out all that winter. I worked outside

for the Seattle and International Railroad Company as

a laborer. I did not work all winter, but the biggest

part of the winter I worked. They did not 'fire' me,

I was well acquainted with the foreman—I quit of my

own accord—very light work. This summer I have

been prospecting up on Snake river and on a tributary

of Snake river, Twin Mountain. I walked all the way

to Twin Mountain and walked back. I did not mush

Jiround all summer but inade a two or three days' trip
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of it every time I went. I did not carry a pack with me

when I went out. I said that I incurred an indebted-

ness to Dr. Call of a hundred and sixty dollars and that

I did work for him two days; I guess that would leave

a hundred and fifty dollars that I owed him—he de-

ducted it at the rate of five dollars a day. That was

not taken cnre of for me—I could not swear that it has

not been settled; the only reason I know it has not been

] aid is that I have never paid it and I know the last

time I seen Dr. Call he had not been paid. I don't sup-

pose that it has been paid—I know I ain't paid him.

It had never been paid the last time that I saw him, I

know, because he said he never had been jjaid yet. T

saw him before he left the country—he had not been

paid; in 1902 he had not been paid. I didn't go the next

year to see him to see whether he had been paid, be-

cause I didn't have the money to pay hira and I didn't

want to go around and see him without I had some

money to pay him—I didn't go around to see him and

tf 11 him that I could not pay him."

On redirect examination the witness testified as fol-

lows: "I came out of the hospital on the 2d of Septem-

ber; I got around on crutches—I came out from the

hospital on crutches. The first time I got off crutches

was when I came up to the criminal trial—^I didn't like

to walk on crutches if I could help it, coming up to the

court, so I left them down to my room. I think that

was on the 28th of October, somewhere around there

—
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1 don't know just the exact date. It was the latter part

(f October, 1901. I hare mushed up to Twin Mountain

creek this summer; it is sixteen miles; it took me tv>'o

days goini>- and coming from there, and when I was go-

ing up there I was with some parties and thev had to

go ahead and leave me on the trail; I could not keep up

with them: they had to go ahead and leave me. That

v.as going to Gold Kun, the same way; the parties that

were with me had to go ahead and leave me on the

trail, and they got in two days ahead of me. That was

in the spring of 1902. It took me about eight days to

go to Gold Eun."

The plaintiff here rested his case.

Thereupon, the defendants offered the following tes-

timony:

First.—The judpmeut-roll in tlie case of J. T. Price

nnd Chris W. Ttemper, against Finlay Mcintosh et al.,

Xo. 242, was introduced in evidence by the defendants,

and the amended complaint and judgment in said case

were as follows:
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/// the United States District Court for the District of Alaska,

Second Division.

J. T. PRICE and CRISS W. TREM-

PER,

Plaintiffs,

vs.

\ No. 242.

FINLAY McINTOSII, PETER McIX-

TOSH, WILLIAM McINTOSH and

C. E. BAYLES,
Defendants.

Amended Complaint.

Upon consent of the above-named defendants by their

attorney, and leave of the Court first being had to the

laaking- and filing of this amended complaint, the plain-

tiffs complain and alleges:

I.

That they are and at all the times hereinafter men-

tioned were citizens of the United States, and that they

are the owners and entitled to the possession of the fol-

lowing described real estate and mining property situ-

ate, lying and being in tlie Cape Nome Mining District

and District of Alaska, and particularly described as

follows, to wit:

Commencing at the initial stake of said claim, near

Mie center of the easterly end line thereof, thence soutli-

crly 330 feet to a stake, being the southeast corner of

said claim; thence westerly 1063 feet, along the north
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line of Bench Claim No 1 Below Snow Gulch to a stake-

being the southwest ^ov^av of said claim; thence north-

t-ily 330 feet to a stake on the westerly end line of said

claim; thence continuing- northerly 352 feet to a stake,

being the northwest corner of said claim; thence east-

erly 90J: feet to a stake, being the northeast corner of

said claim; thence southerly 342 1/2 feet to said initial

stake and place of beginning; the same being the iden-

tical ground located and staked by Thorolf Kjelsberg

on the 29th day of May, 1809, as hereinafter stated, and

upon which was posted the location notice, a copy of

which is made a part of this complaint; that the dis-

tances mentioned between the stakes mentioned in said

notice were incorrect, and were inserted therein because

(;f mis-measurements by inadvertence and mistake.

II.

That said plaintiffs and their grantees have been the

owners and entitled to the possession of said real estate,

and have been in the peaceable, actual possession there-

of, except as hereinafter stated, ever since the 29th day

of May, 1899; that on said 29th day of May, 1890, Thor-

olf Kjelsberg^, one of plaintiffs' grantors, entered upon

said real estate and mining claim, and prospected and

explored the same and found gold thereon and therein;

That at said time the said land was a part of the unoc-

cupied and unclaimed public domain of the United

States, and was subject to location and appropriation

as a mining claim by citizens of the United States and

those who had declared their intention to become citi-
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zens; that said Thorolf Kjelsberg at said time was a

citizen of the United States, or he had declared his in-

tention to become such; that after discovering gold

upon said claim as aforesaid, said Kjelsberg, on the 29th

day of Maj, 1899, proceeded to and did distinctly mark

said claim upon the ground so that the boundaries there-

of could be readily traced, by placing six good and sub-

stantial stakes thereon, four of said stakes being placed

at the four corners of said claim, and one stake being

placed near the center end of each of the end lines of

said clain^; that on the stake near the center of the

northeasterly end line of said claim, said Kjelsberg did

Ihen and there post a written notice of location of said

claim, which said notice contained the name of the lo-

cator, the date of the location, and such a description

of said claim with reference to natural objects and per-

manent monuments that the same could be readily iden-

tified; that the said mining claim contains less than

twenty acres; that afterAvard, to wit, on or about the

5th day of June, 1899, said Kjelsberg caused said notice

so posted upon said claim, or a true copy thereof, to be

recorded in the office of the mining recorder of the Cape

Nome Recording District, all of which will more fully

appear from said notice, the following being a copy

therof, with the indorsements thereon:

^'NOTICE OF PLACER LOCATION.

Notice is hereby given that the undersigned, having

complied with the mining laws of the United States of

America, and the local laws and customs of the Terri-
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torv of Alaska, and of the Cape Nome Mining District,

l.ave this 29th day of May, 1899, located and do here-

by locate and claim all of the gronnd within the bound-

ary hereinafter described for placer mining purposes,

together with all water rights, timber rights, rights of

way, and all other rights and priyileges thereunto per-

taining.

This claim is located on the northwest bench of Gla-

cier creek, in the Cape Nome Mining District, and its

boundaries are particularly described as follows, to

v,it: Commencing at the initial stake whereon this no-

tice )«: posted; thence southeast 330 feet to a stake, be-

ing the southeast corner of the claim; thence 1320 feet

along the north side line of Bench Claim No. 1 Below

Snow Gulch to a stake, being the southwest corner of

the claim; thence 330 feet to a stake, being the south-

west center stake of the claim; thence 330 feet to a

f<take, being the northwest corner stake of the claim;

thence 1320 feet to a stake, being the northeast corner

(if tlie claim; tlience 330 feet to the initial stake or place

(!f beginning.

This claim shall be known as the Second Bench Claim

Xo. 1 Below Snow Gulch Mine.

Locator: TH. KJELSBERG.
AVitnessed by:

JOTTANX P. JOHAXSEX.
ALFRED XILIMA.

[Endorsed] : Notice of Placer Location. Claimant,

Th. Kjelsberg. Filed for Record 1:30 P. M., June 5, '99.

A. N. Kittlesen, Recorder. A. E. Southward, Deputy.

Paid. Eut. page 81, vol. XI, 1:30 P. il., June 5, '99, Pd."
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III.

That thereafter said Thorolf Kjelsberg remained up-

on and in possession of said minino^ claim, and did fur

ther prospect and work the same and extract gold there-

from, until the 19th day of October, 1900, when he sold

and conveyed the said mining- claim by good and suffic-

ient deed to these plaintiffs for the sum of eight thou-

,«and dollars; that thereupon these plaintiffs entered in-

to possession of said mining claim and the whole there-

of, and prospected, explored and found gold thereon in

paying quantities, and remained in the peaceable and

undisturbed possession of said mining claim until on or

about the 26th day of October, 1900, when said defend-

ants wrongfully and against the will of the plaintiffs

entered upon and took possession of that portion of

said mining claim hereinafter particularly described,

and ousted plaintiffs of their possession of the same, and

ever since said 26th day of October, 1900, have unlaw-

fully and wrongfully withheld, and do now wrongfully

and unlawfully withhold said portion of said mining

claim from plaintiffs, to plaintiffs' damage in the sum

of $1,000.00; that the portion of said mining claim so

wrongfully withheld from plaintiffs by defendants is

described as follows: A strip of land lying along the

southerly side line of said claim, and abutting upon the

northern side line of Bencli Olaim No. 1; said strip or

])arcel of land being 1060 feet in length, beginning at the

southeast corner of said claim, where said strip is

187/10 feet in width, and running thence southerlv



74 Till Price et a/.

along the southern side line of said claim said distance

of 1060 feet, said strip at said southwestern end there-

of being- 29 feet in width.

IV.

That ever since said 26th day of October, 1900, said

defendants have been, and now are, wrongfully engaged

in working and mining said land and extracting gold

therefrom; that the amount of gold so wrongfully taken

from said claim by defendants is unknown to plaintiffs,

but plaintiffs are informed and believe, and therefore

charge that the amount of gold so taken and wrong-

fully appropriated to their own use exceeds the sum of

1500.00. That defendants are doing great and irrepar-

able injury and damage to plaintiffs, and to said mining

claim by the manner in Avhich defendants are working

and operating the same; that defendants are doing what

is called underground placer mining; that is to say,

they are working on the paystreak of said claim and

drifting on the same, without removing the top or sur-

face ground; that the ground is not deep enough on

said claim to warrant the working of the same in the

said manner, the result being that the top or surface

ground is constantly falling in upon the pay ground be-

fore the same has been fully worked out, thereby prac-

tically destroying the value of all ground so worked;

tliat in so drifting underground defendants have not

only been extracting gold from said so called fraction

or strip, but have mined on the remainder of plaintiffs'

claim; that defendants are financially irresponsible, and
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wholly unable to answer an action of damages against

them; that unless they are restrained by an order of

this Honorable Court, they threaten to and will con-

tinue to work and mine said claim in the destructive

and unminerlike manner hereinbefore described, and

will extract gold and golddust from said claim and ap-

propriate the same to their own use, to plaintiffs' great

nnd irreparable loss and damage.

And for a second and further cause of action and com-

plaint, plaintiffs say:

I.

That on the 18th day of August, 1900, one Magnus

Kjelsberg, a brother of said Thorulf Kjelsberg, believ-

ing the said mining claim theretofore located by said

Thorulf Kjelsberg, on the 29th day of May, 1899, and

known as and called ^'Second Bench Claim No. 1 Below

Snow Gulch on the Northwest Bench of Glacier creek,

in the Cape Nome Mining District, Alaska," was wider

than allowed by law and the rules and customs govern-

ing tlie location of placer mining claims in Alaska, went

upon said mining claim as marked upon the ground,

and at a place immediately north of the northeast side

line of Bench Claim No. 1 made a discovery of gold, and

thereafter located a mining claim, known as and called

Second Bench Claim "Good Luck" as hereinafter de-

scribed; that on said date said Magnus Kjelsberg was

a citizen of the United States, or had declared his in-

tention to become a citizen.
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Witnesses:

OLAREiNOE DENNIS,

JA^IES ROlBERTSON.

[Endorsed]: 1423. 3:2{)> P. M. Filed for record this

20th day of August, 1900, and recorded in book 63 of

page 146 E. R. N. Stevens, Recorder. Franlv W.

Swanton, Deputy. f2.50, paid.

That by inadvertence and mistake the description of

said claim as it appears in said notice is incorrect in

this: That said notice is made to read as though the

same were posted on the center stake of the northeast-

erly end line of said Good Luck Placer Claim, when in

truth and in fact it Avas placed on the southeast cor-

ner stake of said claim; that the object and purpose of

said Magnus Kjelsberg in locating said '"Good Luck"

placer mine was not to jump or relocate the claim lo-

cated by Thorulf Kjelsberg, but to locate and hold any

and all ground, if any should be found unlocated, ly-

ing and being between the northeasterly side line of

Bench Claim No. 1, and the southwesterly side line of

the claim located by said Thorulf Kjelsberg; that on the

19th day of August, 1900, said Magnus Kjelsberg

caused a copy of said notice of location to be recorded

in the office of the recorder of the Cape Nome Mining

District.

III.

That on the same day said Magnus Kjelsberg located

said "Good Luck" placer mine, to wit, on the 18th day

of August, 1900, one Jas. Robertson located and
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staked a mining claim covering all of said Second

Bench Claim located by Thomlf Kjelsberg not in-

cluded within the boundaries of said Good Luck loca-

tion made by Ma 211 is Kjelsburg. and on the 23d day

of AugnsT. 1900, caused a copy of the location notice

posted upon said claim to be recorded in the office of

the recorder of the Cape Xome Mining District, Alaska,

in Tolume 51, page 259 of said records. That said

Robertson has ever since claimed and held said claim

so located.

IV.

That on or about the 19th day of October, 1900, said

Magnus Kjelsberg. for a good and sufficient considera-

tion, sold and delivered to plaintiffs all his right, title

and interest in and to said Good Luck Claim, and the

whole thereof, whereby said plaintiffs became and are

the owners of and entitled to the possession of all the

ground lying within the boundaries of the claim, lo-

cated by said Thorulf Kjelsberg as the same was

marked upon the ground, and contained within the ex-

terior boundaries of said Good Luck placer mine; that

said deed was on the day of October, 1900, filed for

record in the office of the recorder of the C^ape Nome

Recording District, and recorded therein.

That immediately upon receiving said deed said

plaintiffs went into possession of all the ground in-

cluded within the boundaries of said Good Luck mining

claim, and remained in peaceable possession thereof

until on or about the 26th day of October. 1900. when

the defendants unlawfully and wrongfully went upon
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said claim and ousted plaintiffs from the possession

of a portion thereof, to wit, a strip 1060' feet in length

lying" along- the southern line of sa^id Good Luck claim,

and abutting upon the northern side line of Bench

Claim No. 1, said strip being 18| feet wide at the east-

erly end thereof, and 29 feet wide at the westerly end

of the same, and being bounded as follows: Commenc-

ing at the southeast corner of said Good Luck Claim,

and running thence 1060 feet westerly along the boun-

dary line between Bench Claim No. 1 and said Good

Luck Claim; thence northerly 29 feet; thence easterly

on a straight line to a point 18| feet north of the south-

east corner of said Good Luck Claim on the easterly

end line thereof; thence southerly 1S| feet to the place

of beginning. That said plaintiffs at the time of the

commencement of this action were, and now are, the

owners and entitled to the possession of the whole of

said Good Luck Claim as herein described, and said

defendants at the time of the commencement of this

action were, and now are, in the unlawful possession

of that strip or portion of said claim herein described,

and unlawfully withhold, and do now unlawfully with-

hold, the possession thereof from these paintiffs.

Wherefore, plaintiffs demand judgment against de-

fendants:

First.—For the restitution of said lands and prem-

ises so held by said defendants, and that plaintiffs be

adjudged and decreed to be the owners of the same,

and that they have judgment for |1.000.00 damages,

their costs and disbursements herein expended.
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Second.—That during the pendency of this trial the

defendants and all persons acting in aid of them be en-

joined and restrained from going upon said mining

claim or any portion thereof, or any portion of said so-

called strip or fraction, and from doing any work or

mining thereon, or extracting any gold or other precions

metals thereof, and from in any manner interfering

with the plaintiffs in their free use and occupancy

thereof.

(Sig-ned.) OHAS. S. JOHNSON,

Attorney for Plaintiffs.

United States of America,"]

District of Alaska. J

We, J. T. Price and Criss W. Tremper, being duly

sworn, according to law, depose and say: That we are

the plaintiffs named in the foregoing complaint; that

we have heard read the said complaint and know the

contents thereof, and that the same is true as we verily

believe.

, (Signed) J. T. PRICE.

(Signed) CRISS W. TREMPER.

Subscribed and sworn to before me this 8th day of

December, 1900.

OHAS. S. JOHNSON,

Notary Public in and for the District of Alaska, Re-

siding at Nome.
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[Endorsed] : Service of copy of foregoiuo- amended

complaint admitted December 8th, 1900.

W. T. HUME,

Defendants* Attorney.

No. 242. United States District Court, District of

Alaska, Second Div. J. T. Price et al., Plaintiffs,

vs. Finlay Mcintosh et al.. Defendants. Amended Com-

plaint. Filed in the United States District Court, Dis-

trict of Alaska, Second Division. December lOtb, 1900.

John T. Reed, Deputy Clerk. Chas. S. Johnson, Attor-

ney for Plaintiffs.

At a Special Term of the United States District Court,

District of Alaska, Second Division, Begun and

Holden in the Town of Nome. Commencing on the

7th Day of October, 1901.

J. T. PRICE and CRISS W. TREMPER, \

Plaintiffs,

vs.
I

FINLAY Mcintosh, peter mcin-^^
^^" ^^'

TOSH, WM. McINTOSH, and C. E.

BAYLES,
Defendants.

Judgment.

This cause came on regularly for trial at a special

term of the District Court of the District of Alaska, be-

gun and holden in the Town of Nome, commencing on

the 7th day of October, A. D. 1901, Messrs. Chas. S.

Johnson, A. J. Daly, P. C. Sullivan, Albert Fink and
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Ira D. Oitou, appearing as couusel for the plaiutiffs.

and Messrs. Thompson, Muraue and Thompson appear-

ing as counsel for the defendants, and a jury havin*:

been expressly waived by both parties in open court,

and the Court having heard and considered the evidence

of the respective parties and the arguments of coun-

sel, and said cause having been submitted to the Court

for determination, and the Court having heretofore

made and filed herein findings of fact and conclusions

of law, and having ordered judgment to be entered in

accordance therewith:

Now. therefore, by virtue of the law and premises

aforesaid, it is by the Court ordered and adjudged that

the plaintiffs were at the time of the commencement

of the above-entitled action, and now are, the owners

in fee under and by virtue of a valid and subsisting

placer mining location, and are entitled to the posses-

sion of those certain placer mining claims, described

in the plaintiffs' complaint and known as Bench Claim

yo. 1 Below 8now Gulch. Second Tier, located by

Thorulf Kjelsberg. and Second Bench Good Luck Claim,

situated on Glacier creek and located by Magnus

Kjelsberg, and including all the gi-ound embraced

within the placer mining claim described in defendants'

answer and known as the California Fraction, and here-

inafter particularly described.

It is further ordered and adjudged that the defend-

ants, or any of them, are not the owners of the said

premises known and described as aforesaid or any part
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thereof, and that they, nor any of them, have no right,

title or interest therein.

It is further ordered and adjudged that the plaintiffs

have and recover from the defendants, and each of

tliem, the possession of the said California Fraction

bounded and described as follows, to wit: Oommenc-

ing at a stake, situated at the southeast corner of said

California Fraction, and at a point identical with the

southeast corner of Bench Claim No. 1 Below Snow

Gulch, Second Tier, located by Thorulf Kjelsberg; also

the southeast corner of the Second Bench Claim Good

Luck, located by Magnus Kjelsberg; thence westerly

1062 feet to a stake, being the southwest corner of

said California Fraction, and also the southwest cor-

ner of said Bench Claim No. 1 Below Snow Gulch, Second

Tier, located by Tliorulf Kjelsberg, and the southwest

corner of said Second Bench Claim Good Luck, located

by Magnus Kjelsberg; thence northerly 29 feet to a

stake; thence easterly about 1062 feet to a stake, situ-

ated 18 feet in a northerly' direction from the point of

beginning; thence southerly to the point of beginning.

It is further ordered and adjudged that the plaintiffs

have and recover from defendants, jointly and severally,

their costs and disbursements taxed at f275.30 dollars.

Done in open court, this 4th day of January, A. D.

1902.

(Signed) JAMES WICKERSHAM,
District Judge.

[Endorsed] : No. 242. United States District Court,

District of Alaska. J, T, Price et al. vs. Finlav Mcln-
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(Testimony of R. O. Connors.)

tosh et al. Judgment. Filed in the office of the Clerk

of the United States District Court, Alaska, Second Di-

vision, at Nome, Alaska. Jan. 4, 1902. H. G. Steel,

Clerk. B}^ H. C. Gordon, Deputy.

R. C. CONNORS, the plaintiff, recalled as a witness

by the defendants, testified as follo^Ys: (Paper marked

for identification "Defendants' Exhibit 'A' " was handed

to the witness).

"I have read over this paper and examined the sio^-

nature. It looks like mine, but I never seen it. i never

signed it. I don't remember doing it; I never done it.

I am not positive, but I am pretty nearly sure of it."

JOiHN NESTOR, called as a witness on behalf of the

defendants, being duly sworn, testified as follows: "I

am in the wholesale liquor business.'' (Paper marked

for identification, "Defendants' Exhibit 'A
'

" handed

to the witness.) "I have seen that paper before. I

know the plaintiff, Mr. Connors; I saw him at the last

trial. I saw the man who signed that document, but

I would not remember that he is the man. I signed

that instrument as an attesting witness. I don't re-

call now all who were present when that paper was

signed. Mr. Hoxsie was present and the man who

signed the paper. There was somebody there. I don't

recall now whether it was Mr. Tarn or who it was. The

paper was signed in the little office of the Dexter saloon.

I believe it was read over before it was signed; I don't

recollect very distinctly about that; I know there was
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(Testimony of John Nestor.)

a paper read over there, and I remember that there was

some man there signed it—^there must have been, be-

cause I have signed it here as a witness, and I know

I would not have signed it if he hadn't signed it—but

whether this is the gentleman who signed it, or whether

it was read over by the notary, I don't recollect very

clearly now about that. There is an expression in that

paper that I can recall; it says there ^since the begin-

ning of the world.' I remember that some such ex-

pression as that was read over there now. I remember

that a document of that kind was read over, on account

of that expression; I remember that such a document

was read over, that being the onl}- document of that

kind that I remember ever to have heard read—it struck

me as strange—

"

On cross-examination the witness testified as follows

:

''I was present at the reading over of this paper. I

do not know whether this paper was read over there or

whether some other paper was read over there in my

presence. I just know that some instrument was read

over which had the words 'from the beginning of the

world' in it; I remember that. That is the only thing

which I have any definite recollection of with reference

to that instrument, together with my name being there.

I simply know that I signed this paper myself. I don't

think I am a drinking man; I would not be classed

that, probably at this stage of the game, I hardly be-

lieve. I don't use intoxicating liquors to excess at any

time, not as a general thing. I did not at that time
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in 1902. I signed this paper in the office of the Dexter

saloon; I signed it as a witness. Some man was there

who signed it. It had been signed before I signed it.

I am positive that I would not have signed it, if it had

not been signed when I saw it; I signed some paper

there, and I am positive that I would not have signed

my name to a paper if I had not seen the man sign it

myself; I am positive of that. It is my recollection

that it was in the office there it was signed. I don't

recall all the circumstances. I don't recall the paying

of the money, although it may have been. I believe

Mr. Hoxsie was there. In fact, I think Mr. Hoxsie was

the man who brought the paper to me to sign, but I

would not be positive about that; I know Mr. Hoxsie

was there. I think that it Avas Mr. Hoxsie who asked

me to sign it. I don't know whether Joe Tam was

there; I don't recollect about that now. There was a

notary there; somebody was there, I know, who ack-

nowledged the instrument. I think there was a no-

tary there. It is my recollection that there was some-

body there that acknowledged the instrument. I could

not say how long I stayed in there that day. I was

around there most of the time. My brother at that

time was interested with Mr. Hoxsie, and I was there

the most of the time. I was around there a good part

of my time, generally when I was down town. I had

been laid up for some time, and this was just after I

was able to get around—I believe I was walking on
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crutches myself at the time, and that being my broth-

er's place of business, I usually stayed around there a

good deal of my time, in the office of the Dexter saloon.

I don't recollect the dimensions of the office, but it was

an office of something like this space in here from this

railing here, with a railing running along here to the

right, and towards the front of the room, and if I recol-

lect there was a curtain hung across, separating the

office off from the bar, kind of portiers across. It

would shut anyone off from view, outside of the saloon,

so that anyone could not look in there; merely a little

office off the front of the bar, up next the front window

on Front street. There was a little table, something

like this one, if I recollect rightly; something like the

reporter's table here, and a safe, two or three chairs.

I would not want to say how many people were in there

at the time I was in there that daj'; I don't recollect

just how many people were there. I could not say

where the person who signed this instrument was sit-

ting when I first went in there. He may not have been

sitting there at the time when I came in; I don't recol-

lect about that now. I didn't pay any particular at-

tention to the person who signed the instrument. I

don't know where he was at that time. I merely signed

the instrument as a witness to the signature. I don't

think I would have been likely to remember if there

had been five hundred dollars paid over to him. I was

not paying much attention. I would probably have

seen it if it was paid ini my presence, but I don't recol-



rs. R. C. Cmnors. 89

(Testimony of John Nestor.)

lect it now. At tliis time I do not recollect

the payment of any money there at all. I don't

recollect who it was that was released, or for what

purpose. I remember that it was something- about this

riot case out there, I believe—^Price and Tremper, I

think, and I don't know but what Lindeberg's name was

mixed up in it; I don't just recollect w^ho were in the

paper. I really don't know who read this instrument

over there; I would not be; positive now who read it. I

didn't pay much attention to it. I didn't pay enough

attention to it to know whether this was the man that

signed that paper or whether it was some other person.

I know the man that signed it was a stranger to me.

I had seen him at a distance. I saw him the day that

he met with this misfortune. I do not remember

where he was sitting when he signed this paper. I

was sitting in this little office I speak of. I do not

know the relative position of the parties there at that

time. To the best of my recollection the table was

about the size of the stenographer's table here; it is a

small table. It would not necessarily be crowded if

there were four men in that little room; I don't think

four men would crowd it. I remember I was in this

little office—whether I was in the office at the time or

was called into the office, I could not say, but I was in

the office a great deal of the time, used to go down

there and sit hours at a time in this office. As I ex-

plained to you before, I was laid up with an accident
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myself at the time, walking on crutches, and as my

brother was interested there, I used to go in there;

made it a kind of loafing place, in this little office. The

fact that my name is there certainly recalls the fact

to my mind that I did sign it, seeing my name there, and

I am positive that I signed it in the presence of some-

body whose name is there, as I would not have signed it

otherwise. That I am also positive of."

On redirect examination the witness testified as fol-

lows: "The gentleman or person who acknowledged this

instrument and signed the name of Connors to it, I

should say was sober. I believe I know a sober man

from a drunk one, and I would pronounce him sober.

I would not have signed it as a witness if I did not think

he was sober; I am sure of that."

On recross-examination, the witness testified as fol-

lows: *'If I had noticed any evidence of intoxication, I

would not have witnessed his signature; that is the

only reason for my testifying that he was sober. I do

not have any independent recollection of it at this time.

That's about all the attention I paid to it, to go in there

and write my name. I witnessed that signature; I

witnessed the transaction,"

RICHAED CONNORS, the plaintiff, recalled as a wit-

ness for the defendants; testified as follows: (The origi-

nal complaint in the case was handed to the witness.)

"^I believe that is my signature to the verification; to the

best of my knowledge it is. That is my signature."
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(The reply to the separate answer of Mr. Lindeberg

^ as here handed the witness.) "I believe that is my

signature. I would not be positive, however, of my own

signature any place."

At this point in the examination of the witness, the

following question was asked the witness and he made

the following answer:

Q. Now I hand you this exhibit. Defendants' Ex-

hibit No. 2, being the release which I showed you be-

fore. Did you ever see that paper before in your life?

A. Not until I seen it here before at the last trial.

Q. Never before that?

A. No, not to iwy knowledge.

CHARLES E. HOXSTE, called as a witness on behalf

of the defendants, testified as follows:

"I am acquainted with the plaintiff in this case, R. C.

Connors; have known him for several years, probably."

(Paper writing marked for identification "Defend-

ants' Exhibit ^\' handed to the witness.) "I saw the

plaintiffs, Connors, execute tliat instrument. He exe-

cuted it. He listened to the reading of that paper by

^fr. Tam, Joe Tarn, and then signed his name to it. Joe

Tam was the notary public on that occasion, an attor-

ney. Connors then signed the paper."

Said exhibit "A" was here admitted in evidence and

read to the jury as follows:
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Defendants' Exhibit "A."

''Know all men by these presents, that I, R. C. Con-

nors, of Nome, Alaska, for and in consideration of the

snm of five hundred dollars, lawful money of the United

States, to me in hand paid by C. E. Hoxsie, the agent

and representative of Till Price, Jafet Lindeberg, Frank

Price, Gabe Price, John Eriekson, Criss Tremper, have

1 eleased and forever discharged and by these presents

uo release and forever discharge, for myself, my heirs,

executors and administrators, the said Till Price, Jafet

Lindeberg, Frank Price, Gabe Price, John Eriekson and

Criss Tremper, and each of them, of and from all man-

ner of actions and causes of actions, suits, debts, dues,

sums of money, accounts, controversies, trespasses,

damages, claims and demands whatsoever, in law and

in equity, which against the said Till Price, Jafet Linde-

berg, Frank Price, Gabe Price, John Eriekson and Criss

Tremper, or any of them I have had or now have, or

\^hich I or my heirs, executors, administrators can,

shall, or may have upon or by reason of any matter,

cause or thing whatsoever, from the beginning of the

world to the date of these presents, and in considera-

lion of the sum of five hundred dollars, paid to me as

aforesaid, I do by these presents especially release the

said Till Price, Jafet Lindeberg, Prank Price, Gabe Price,

John Eriekson and Criss Tremper, from all causes of

r.ction, dues, sums of money, controversies, trespasses,

damages, claims and demands whatsoever set up by me
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in a certain complaint filed in the United States Dis-

trict Court, District of Alaska, Second Division, in art

;;ction in which I am plaintiff and the said Till Price,

Jafet Lindeberg', Frank Price, Gabe Price, John Erick-

son and Criss Tremper and one J. W. Griffin are defend-

ants.

In witness whereof I have hereunto set my hand and

Keal the 20th day of October, A. D. 1902.

(Signed) R. C. CONNORS.

Witness

:

JOHN NESTOR.

JOSEPH H. TAM.

United States of America.

^

District of Alaska. J

This is to certify that on this 20th day of October.

1902, before me, the undersigned, a notary public in and

for the District of Alaska, personally appeared R. C.

Connors, known to me to be the person described in the

foregoing instrument, and he acknowledged to me that

he executed the same freely and voluntarily and for the

uses and purposes therein set forth.

In witness whereof I have hereunto set my hand and

affixed my official seal the day and year last above writ-

ten.

[Seal] (Signed) JOSEPH H. TAM,

Notary Public in and for the District of Alaska, Resid-

ing at Nome.
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[Endorsed] : Release. Connors vs. Eriokson et al.

Filed in the office of the Qerk of the United States Dis-

trict Conrt. Alaska, Second Division, at ^'ome, Alaska.

Dec. 10, 1904. No. 832. Defendants' Exhibit "A," fof

identification. Filed in the Office of the Clerk of the

United States District Court, Alaska. Second Division,

at Nome, Alaska, Feb. 3. 1905. Geo. V. Borchsenius,

Clerk. By Angus McBride, Deputy Clerk

The complaint and reply in the case containing the

signature of Mr. Connors were here introduced in evi-

dence. The witness then proceeded to continue testify-

ing:

"At the time Mr. Connors executed this release I paid

him five hundred dollars. I judged him to be sober at

the time. Under and in pursuance of an agreement

with Mr. Connors I went to the office of Mr. Tam and

asked him to step down to the Dexter saloon and take

an acknowledgment, which he did. When he came into

the saloon, Mr. Connors stepped into the office—I had

already asked Mr. Nestor to witness the signature; Mr.

Connors stepped in and Mr. Tam read him that paper

and he signed it, and received the money. I talked sev-

eral times with Mr. Connors about it. I first spoke to

Mr. Connors at the instance of Till Price about this case,

and we talked the matter over. Connors said he would

like to settle it well enough and would like to go out-

side. I told him I could get him five hundred dollars

to settle the case. He said that he wanted Dr. Call's

bill taken care of, of a hundred and fifty dollars, too.
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Connors said that. Said that he wanted to settle, bnt

that he would have to settle it without his lawyer's

knowing anvthing about it, or his lawrer"s haring anv

part of it, because he would need all that to go out-

side, and that he wanted all of that amount himself,

anywar, but he didn't gire a damn about his lawyer,

but he wanted his doctor settled with. I paid him five

hundred dollars. I have no interest whatever in the

result of this lawsuit. I afterwards inquired of Dr.

Oall if he received his money and he said he had."

On CTOss-examination, Mr. Hoxsie testified as fol-

lows: '*Dr Call said the boys had paid him. That is all

I know about Dr. Call being paid at this time. My re-

membrance is that he said the boys had paid him the

Connors* bilL I don't think he mentioned any individ-

ual persons. I know it was the defendans in this case

who paid the bUl of Connors to Dr. Call. I took Dr.

Call's word for it: we were talking about it. I have

known Mr. Connors about three years and something

over. I know Judge Tarn. At this time my place of

business was at the Dexter saloon where the city hall

now stands. The building was destroyed by fire some

ye^ps ago. I went out and got Judge Tarn as the no-

tary; Tam at that time was in the office with Mr. Ira

D. Orton. I first asked John Xestor to become a wit-

ness to the transaetioiL I think John was sitting in

the office when I asked him. He remained there while

this instrument was being read and signed by all par-
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ties. I think Nestor signed the instrument first.

Nestor signed it immediately after Connors, and then

Tam. That is my recollection. My remembrance is

that Tam handed it over to Nestor to sign after Con-

nors signed it, and then signed it himself as a wit-

ness. I went after this release to Mr. Fink's office. I

talked with Till Price first about getting this release.

I think Pl'ice went out sometime before the 20th of

October, and before he went out we talked the matter

over, sometime probably about the 1st of October,

around about the 1st of October, I should judge; pos-

sibly' the last of September. Up to the time I had the

talk with Till Price, I never knew Connors wanted a

release; I then went to Fink and he prepared this in-

strument. I think I got the paper the same day that

Connors signed it; either that day or the day before.

I had not been cari'ying this release around in my

pocket two or three days previous to the day he signed

it. I don't know why it was that the date was left

blank in the instrument to be filled in with a pen, un-

less it is usual in making out these instruments to

leave the dates blank. I talked with Price some two

or three weeks before I finally got this instrument

signed. I talked with Connors several times, possibly

three or four times, before he signed tliis instrument.

I met him the first time in the Dexter, I think. I think

very likely I know Paddy Maker, but I am not certain;

I may know him by sight, but I don't remember now

what the man named Paddv Maher looked like—I don't
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remember tli<* man and the name tooeiher; I may kno^v

him, though. Possibly, I might have sent Paddy

Maher to bring Dick Connors to me before we had the

first conversation; I don't remember if I sent him again

after Connors; I am not clear as to that. I could not

have told Connors that I knew Gabe Price in Portland,

Oregon, because I didn't; I might have told him he was

a friend of mine and had done me some good turns,

because that is the fact. My remembrance is that at

the first conversation we talked over the matter, and

1 asked him how much he would take to settle tlie

matter, how much he would be satisfied with to take

and settle the case. It is not a fact that the second

time I had a conversation with him I offered him five

hundred dollars and he refused to take the money, and

said he would consult his attorney. It is not a fact

that the second time I made the offer of five hundred

dollars he refused to take the money, and that I sent

for him again. I don't recall now sending for him but

the once, but possibly I may have sent twice; I don't

recollect now. I have seen Connors in my saloon fif-

teen minutes for several days, or I may have seen him

one or two or three hours; I talked with him about the

matter for probably as many as three times three days,

or something like that. I think I had conversations

with him two or three days. Up to that time I had

received no instructions from Fink or Orton; I did not

consult with them in regard to the matter. I didn't

consult with either of them. I got the money from



98 Till Price et ah

(Tostiniony of Charles E. Hoxsie.)

Fink. I went and told him I wanted the money. That

was either the same day that Connors signed, or later

in the same day he signed—either later in the

day he signed or late in the afternoon or even-

ing before the day. I think late in the afternoon, the

day before Connors agreed to sign the instrument and

I got the money the next day, on the day he signed,

or in the day earlier—now, I could not say which at

present. I did not have this instrument in my pos-

session longer than the day before October 20th, pos-

sibly the same day it was signed, I am not just certain.

Connors borrowed a few dollars of me off and on for the

last few years; whether I gave him any more than usual

at that lime, I don't remember. I don't think I was

'ginning' him u]) while these negotiations were pending

any more than is usual in most cases where men are

talking over the bar and in and around a saloon. I

suppose it Avould be very natural, Connors being a drink-

ing man, and I making a settlement of a claim of this

sort in my saloon, and talking the matter over, over

the bar, for me to treat, 'set 'em up' pretty often. The

room where this instrument was signed was the width

(if and ran parallel witli the front of the bar, lengthwise

of the saloon—I think about ten feet in length or some-

thing like that, and the width of the bar, something

like seven feet in width and ten feet in length, I should

think, off the end of the bar. There was a very small

table; one of those tables that the top and legs run

together; not as large as those small tables used for
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tlie reporter's table. There was a safe and several

chairs; there was no office desk. Joe Tarn, Nestor and

myself were present at the time Oonnors sigiied this

instrument. Connors was there; he was in front of the

table, nearest the rail, what would be the front of the

office; nearest the office table. Connors was in front

of the table and the table stood up next to the Avindow;

Tam set facing- the table and facing- the window; Nestor

set facing the table from the east side of the table,

and facing towards the railing of the office, and Con-

nors set facing the table, Nestor and Tam; that would

bring him in front of the table looking toAvards the

rail, towards the bar-room. His face was towards the

bar-room. You could enter the office from behind the

bar, but there was a gate opening in from the saloon

Avhere you could go into this office, or you could pass

right from behind the bar directly into this office. I

think after I introduced Connors to Tam, and after

Tam read the paper over to Oonnors, then Connors

signed it and Nestor signed it, and then Tarn signed,

and I bought a drink. I don't remember how many

drinks we had before that. I paid Connors the money

right there on the table. J. think likely Connors bought

a drink Avhen he got the money; I don't remember

whether Tam stopped oir not; I think Tam went on out.

Tam Avas there when the five hundred dollars was paid;

I am positive of that. I am positive that John Nestor

was also there when the five hundred dollars was paid.

I am just as positive of that as I am that I paid the
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money. The mone}' was counted out right there in

tills office; right on this little table. It was all paper

money. 'My remembrance is that there were two fifty-

dollar bills, and the rest of it was in twenties. Mostly

in twenties. I know that Connors drank quite a good

deal; whether he had been drinking continuously or

not, I don't know; I could not say that he had been

drinking immediately preceding this deal. I know Con-

nors and I know that he drank at times quite a good

deal—he was pretty shaky when he signed that instru-

ment that day; I would not say he was 'full,' though,

at that time. Very likely I testified im the former

trial that he was 'pretty shaky' when he signed this

instrument; it is the fact, very likely. He was cer-

tainly shaking like many a man does when he has been

intoxicated the day before, and may haA'e had a drink

or two, or perhaps might have had a drink or two to

'brace him up' on after that. This was in the after-

noon, I should think, about one o'clock or shortly after

one o'clock; I think it was somewhere around along

about two o'clock; may have been a little earlier or a

little later; my remembrance is it was in the afternoon.

It would be possible that it was as early as tAvo o'clock,

or it may have been as late as four o'clock. It may

have been an hour later or an hour earlier than three

o'clock. There was nothing that particularly chal-

lenged my attention or mind to the fact that it was ex-

actly three o'clock; it may have been one or it may have

been five, but my remembrance is it was about three
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o'clock. I do not remember whether the council met

tliat night. I was a member of the city council at that

time. No, I wasn't a member of the council at that

time in October, 1902; I think not; I went out in 1901,

and didn't come in in time to be elected in 1902. The

room was not crowded at the time the money was paid;

any person would have noticed that the money was

paid over. Connors told me in the first conversation

that he wanted Dr. Call's bill taken into considera-

tion; he told me it was one hundred and Mix dollars.

He was sober at the time he had this convei'satiou with

me; I am sure that he was sober. I think some of

the conversation undoubtedly indicated that he was

sober. I think this conversation in regard to Dr. Call's

bill took place in the Dexter saloon. To the best of

my knowledge it was there. Connors and myself were

present. We didn't talk it over publicly at all. I

talked with Till Price first; he said he would leave five

hundred dollars. I understood that he would leave it

with the bank; leave it so that Fink could draw it out.

Till Price first broached the subject of this release, pos-

sibly about the middle of September. He went out

on next to the last fleet of boats, is my remembrance.

Either the middle or latter part of Septembea'. Then

1 had a talk with Connors with reference to this re-

lease; Connors and myself alone being present. I

meant to get a release from E. C. Connors for five hun-

dred dollars if he would sign it and I could get it by
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paying him the five hundred dollars, which I did. FTe

was not under the influence of intoxicatino liquors at

the time he signed this release; I am positive of that.

To tlie best of my judgment he was not; I am quite

positive of the matter. I had to pay attention at the

time to see that he was fairly sober when I took the

release; I was in a position of having talked with him

enough so there could he no mistake about the matter

before I paid him over the money. I paid him over

the five hundred dollars there at that time in paper

money. I did that in the presence of Tarn and John

Nestor in that room. Possibly I drank with Connors

that morning once and possibly not at all; I am not

certain that I drank at all with him before signing the

instrument. Connors came in in the afternoon, I should

judge somewhere in the neighborhood of three o'clock;

that was the time he came in first. I am not certain

where I was at the moment Connors came in, but right

away, soon after seeing Connors, I went up and found

Tarn. We had agreed upon this affair the day before;

I think we talked it over the evening before. I think

it was in the evening, after dark, possiblj' it was 11 or

12 o'clock at night. I am not certain, but I have kiud

of a remembrance or impression that it was the even-

ing before. I owned the building and one-half inter-

est in the business. I was not tending bar at that time.

I came when I pleased and left when I pleased. There

was no one present besides Connors and myself the

night before when we came to terms with reference to
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the release. That also happened in my saloon. I

don't remember that we fixed any particular time when

we should meet the next day to close up this deal. I

think it was about three o'clock the next day that Con-

nors came to me to get his money."

JOHN H. DUXX, called as a witness on behalf of

the defendants, and having- been duly sworn, testified

as follows:

"I am the United States marshal at the present time.

I know Mr. J. H. Tam. He is an attorney at law. 1

knew him quite well; he was at council while I was

acting commissioner over there. I have seen him write;

I believe I know his signature."

(Defendant's Exhibit "A" was here handed to wit-

ness and witness requested to examine the signature.)

"I believe that to be his signature; it looks like his

signature. I became best acquainted with his signa-

ture over at Council City; he was there during the

summer that I was over there as commissioner for tliat

precinct, and he was around the office practically all

the time; he signed a number of papers there in my

presence, and I saw him write his name frequently."

On cross-examination, the witness testified as fol-

lows:

"I don't pretend to be an expert on handwriting. I

arrived at my opinion that that was Mr. Tam's signa-

ture from having seen it a number of times, and hav-
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iiig seen bim write his name; that is all that 1 can

say; I would not swear that it was not a forgery, but I

can swear that it looks like Mr. Tarn's signature, and

I believe it to be bis."

IRA I). ORTOX, called as a witness on behalf of de-

fendants, and having been duly sworn, testified as fol-

lows:

"My business is attorney at law. I am acquainted

with Joseph H. Tarn; I have examined the release in

this case, mai-ked for identification, Defendants' Ex-

hibit *A'; I have examined the signature of that in-

strument; I know the sig-nature of Mr. Tam; I have

been acqtiainted with it about ten or twelve years, I

should judge. That is his signature to that instru-

ment in my opinion. I, of course, saw the paper im-

mediately after it was executed; he showed it to me

immediately after it was executed, according to my

recollection, Mr. Tam showed it to me. He had it in

his possession for a few minutes. Mr. Hoxsie came

into my oflice and got Mr. Tam to go down to his place

of business to take an acknowledgment. At tlie time

he came up he came after me and asked me if I would

go down to the Dexter saloon and acknowledge a paper,

and he showed me this document, this exhibit here. I

told him that I was not a notary, but that Mr. Tam

was, who was in the office with me, and I referred him

to Mr. Tam; he then asked ilr. Taui if he would go

down, and he said he would. He thereupon went down
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with Mr. Hoxsie and came back in a short time—my
reeoUectiou is that he brought the paper back with

him and put hi.s ;>eal on it there in the office. an<l I

looked at it again at that time."

On cross-examination, the witness testified as fol-

lows: "I saw this release immediately before it was

signed. I do not remember what time of the diiy it

was—sometime in the afternoon, I think. I would not

be able even to state the month, I don't believe. I think

the release was entirely in blank at that time ar> to

the dates, and I know that there are these ptarrs of it

here that are in Mr. Tarn's handwriting. All of the

dates were filled in—both dates are filled in in his hand-

writing also. Mr. Tarn was in my office; he officed

there with me whenever he was in Nome; we are old

friends—have been old friends for years in San FYan-

cisco. and when he is in Nome he offices with me. !

have seen a great deal of his handwritng, more, prob-

ably, than anyone else—he was in the office with me

for a couple of years, and all winter I have had lots of

letters from Mr. Tarn, and have seen him write dovrn

in the States long before we ever came to Nome. 1

may have lots of his signatures in my possession, I un-

doubtedly have, because I have had lots of letters from

him, if you wish to see them. I testify that that is

Joseph H. Tam's signature, from having seen his sig-

nature so often, and knowing his handwriting. I can

only give it as my opinion that that is his signature.
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I recognize this name, his signature there, and further-

more from the fact of having- seen this paper, and re-

calling the fact of his having gone to take the ack-

nowledgment, of course, it makes me feel doubly cer-

tain that this is Mr. Tam's signature. I was not pres-

ent when the acknowledgment was taken, but I saw

it before it was signed, I recall the fact of Hoxsie

coming to my office and asking me to go down to the

Dexter saloon; I told Mr. Hoxsie that Mr. Tam was a

notary, and that perhaps he would go down with him;

I had another notary in my office, but as I ren.Miiber

he was busy at the time. Mr. Tam was not ai; em-

ployee in my office at the time. The notary in my of-

fice, as I recall, was busy at the time—I mean my

stenographer—and so I told Hoxsie that Mr. Tam was

a notary and to get him to go down. Tam took the

release away with him shortly after he put his seal on

it. I have my suspicions that he gave it back to Charlie

Hoxsie, but I don't know what he did with it, person-

ally. This release was produced in court at the trial

of this case last December. The next time I saw this

release was about the time, shorth' prior to the time

that Mr. Fink Avent outside to remain all winter. 1

thought over the matter that before he left I had bet-

ter go to him and ask him where this release was, so

I did so, and he gave the release to me. I told him

that I thought there was some likelihood of this case

coming up while he was outside and that he had bet-

ter leave the release with me or where I could get it,
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and so be went and got it for me and gave it to me,

and I liave li:ept it in my possession ever since. I don't

know liow many hands it passed through from the time

that Tarn had it until I got it from Fink; that I could

not say. That is all I know about it."

Here defendants rested their case.

And thereupon, the plaintiff introduced the following

testimony in rebuttal:

WILLIAM STEVEN^^, a witness produced on behalf

of the plaintiff in rebuttal, having been duly sworn, tes-

tified as follows:

"My name is William Stevens ; my business is a miner

and longshorem.an; I have resided in Nome since '99;

I was residing in Nome in October, 1902. I was resid-

ing in the city of Nome on the 22<1 day of October. 1

am acquainted with R. C. Connors, the plaintiff'; I was

acquainted with him at that time. I was with ^Nlr.

Connors pretty nearly all the time from the first of

that month until he went out. He must have left Nome

that year, the 25th or 26th of October."

At this point in the examination of the witness, the

following questions were asked and he made the fol-

lowing answers:

Q. State, Mr. Stevens, to the jury what the condi-

tion of ^Ir. Connors was on the 20th of October, 1002,

and immediately prior thereto with reference to the

use of intoxicating liquors.
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^fr. ORTON.—Objected to as being irrelevant, imma-

terial, and the facts set forth in the reply of plaintiff

are not sufficient to allow this testimony to be intro-

duced, and that a person's condition at the time of exe-

cuting a paper such as this and immediately prior

thereto, or several days prior thereto as to the use of in-

toxicating liquors is wholly incompetent, irrelevant

and immaterial, and insufficient to void a release such

as has been introduced in evidence in this case by the

defendants.

The COURT.—I think the defendants' contention as

to the law is all right, but I think the plaintiff is en-

titled to show what the condition of the plaintiff was,

as to whether or not he was competent to enter into a

contract; it is a circumstance which may tend to show

what his mental condition was at the time of entering

into this contract which he has a right to bring be-

fore the jury. Objection overruled.

(Exception taken by the defendants.)

Mr. ORTON.—The further objection to this question

is that the witness is not presumed to have knowledge

of what his condition was; he has not yet been qualified

to answer as to the condition of the plaintiff at that

time.

The COURT.—Objection overruled.

(Exception taken by the defendants.)

A. He was drinking on the 20th and 21st; I am sure

of that.
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Mr. ORTOX.—Move to strike out the portion of the

answer that he was drinking on the 21st, also on the

20tb, unless he specifies the time of day on the 20th.

(So ruling:.)

Q. Well, state whether or not he had been drinking

prior to the 20th.

Mr. ORTOX.—Objected to as wholly i-nmaterial and

irrelevant, and not tending to show in any Avay that

he was intoxicated on the 20th—we object to the evi-

dence as to his drinking the day before, as incompetent,

irrelevant and immaterial, and not tending in any way

to show that he was not wholly capable of transacting

business on the 20th.

The COURT.—It would be competent perhaps to

show that he had been drinking the day before and

continued in such a condition as to render him incom-

petent to transact Inisiness on the 20th. Objection

overruled. We Avill have to give him a chance to shoAv,

of course, what the real condition was; we could not

shut this testimony out entirely.

(Exception reserved by the defendants.)

A. Yes, he was drinking prior to that.

Mr. ORTOX.—We move to strike that out as incom-

petent—the mere fact that he was drinking prior to

that—the mere fact that a man had been drinking

would not signify anything nor disqualify him to at-

tend to business.
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The COURT.—^Motion overruled. Exception reserved

by defendants.

Q. To what extent had he been drinking? To what

extent was he intoxicated, immediately prior to that

day?

Mr. ORTON.—You mean the day before?

Mr. SOHOFIELD.—Yes.

Mr. ORTON.—Defendants object to that as being ir-

relevant, immaterial and incompetent, and not tend-

ing in any way to show that he was incompetent of

transacting business on the day the release was signed.

The COURT.—Objection overruled. We don't ad-

mit it, believing that it follows as a natural sequence,

even if he were drinking the day before he had become

disqualified to enter into a valid contract on the day

following.

Mr. SCHOFIELD.—We do not offer it for that pur-

pose, if the Court please, but merely as testimony show-

ing what his condition was leading down to the 20th;

that is all it is offered for the puii^ose of showing.

The COURT.—Objection overruled. Exception re-

served by defendants.

A. Well, he was drinking and in a drunken condi-

tion prior to that date.

Q. "Immediately prior" was the question.

A. Yes.
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Q. Now, state whether or uot you were with him

daily at that time.

A. Oh, I was with him on and off at that time; yes,

met him every once in a while, and was with him in dif-

ferent places drinking.

Q. XoAv, explain to the jury what his condition Avas

as to being- under the influence of intoxicating liquors

on the 20th, the 19th and 20th, as to his general capa-

bilities, as you may have observed them on these dates,

generally, to what extent was he intoxicated?

Mr. OETOX.—Objected to as incompetent, irrelevant

and immaterial, that being a question of law and call-

ing for a conclusion, not being a competent question at

all, and also because it makes this witness an expert

as to what the degree of intoxication was necessary

to disqualify a man for the transaction of business, and
the witness has not been qualified as an expert on intoxi-

cation.

Mr. SOHOFIELD.—That is not the ptirpose of the

question at all. He has testified that he was drinking

and in a drunken condition; he has a right to state to

the jury to what extent the man was drink

The COURT.—You have the right to show tliat, but

I don"t think the witness ought to be made a judse of

whether he was incapacitated to enter into a contract

or not. Objection overruled. He may answer this

question if he can.

(Exception reserved by the defendants.)
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A. Well, the man was in a staggering condition iuul

yon could see that he had been drinking all the time.

Q. For how long had this condition continued?

]Mr. ORT'ON.—Objected to as immaterial and incom-

petent, and not presumed to be within the knowledge

of the witness.

(No ruling.)

Q. For what length of time had this condition ex-

isted prior to the 20th?

Mt. ORTON.—Olijected to as irrelevant, incompetent

and immaterial, presuming on the face of the question

that it had existed, is suggestive and leading, and is

not relevant to show that Mr. Connors was incompe-

tent on the 20th.

The COURT.—That objection is overruled.

(Exception taken by defendants.)

A. Well, that is pretty hard to tell; I could not ex-

actly tell that, he had been drinking so often; I had

seen him sleeping on chairs and tables, or stretched

out on chairs and tables; I couldn't tell just how long

it had been.

Mr. ORTON.—We move to strike that out as not

responsive to the question at all, and don't tend to

])rove anything more than that the m;\n was in the

habit of getting drunk.

:Mr. SOHOFIELD.—It shows his condition, certainly.

:\[r. ORTON.—The mere fact that a man was in the
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habit of getting' drank and sleeping on the floor nud

chairs and tables in saloons, does not tend to show that

he was incompetent to transact business in the morn-

ing.

The COURT.—They have the right to show his con-

dition; I don't see how we can exchide it.

Mr. ORTON.—My motion was to strike this out as

not responsive to the quesition.

The Court.—Motion overruled. Exception taken by

defendants.

On cross-examination, the witness testified as fol-

lows:

"I know Charlie Hoxsie. There were quite a number

with me at the time I was daily with Connors; I don't

rememl>er all of them; one of them was named Murphy,

Tom Murphy, I believe; Fl-ed Ross—another fellow

named Tower. Fred Ross—Roseberry, I believe his

right name was, and a man by the name of Murray and

Kelly; I think James Kelly. Connors was drunk at 10

o'clock on the morning of the 19th of October, 1902. I

suppose he was drunk on the 19th of October at five

o'clock in the afternooni He was drunk. I could not

tell you his condition at 11 A. M. on the 18th day of

October; I could not tell you his condition. He was

drunk at six o'clock P. M., on the 18th day of October,

1902. He was drunk at four, P. M., on the 18th day of

October, 1902. I could not tell you what his conditi(m

was at three o'clock A. M., on the 17th day of October,
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1902; I can't remember for days, but he was drunk, all

right. I could not tell you his condition at three o'clock

A. M., on the 18th day of October; he was drunk I sup-

pose at thi-ee o'clock A. M., on the 19th day of Octo-

ber. I suppose he Avas drunk, but I could not be cer-

tain of that. I know he was drunk, or drinking most

of the time about that time. He was drunk on the 20th.

At what time I was longshoring-. I am doing noth-

ing at this time. I have been engaged in that voca-

tion all winter."

PETER HANRITTY, recalled in rebuttal, testified as

follows:

"I am acquainted with Connors; was acquainted with

him in October, 1902. I saw him daily from tlie 15th

until the time I went out. He went out on the Gar-

ronie; I could not say exactly what time it went out. T

know what Connors' general condition was on or about

the 20th of October, 1902, and for several days prior

thereto."

At this point in the examination of the witness, the

following questions were asked and answers given:

Q. Now, state to the jury what his general condi-

tion was on that date, and for several days prior thei'eto

with reference to being in a drunken condition.

Mr. OETON.—We object to it as immaterial, and not

tending in any wjty to show that Connors was incom-

petent through drunkenness or otherwise to execute the

release in evidence here at the time it was executed.
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(Objection was overruled and exception reserved by

the defendants.)

A. He was drunk.

Q. What times did 3'ou see him during those times

during- the daytimes or night times, or when?

A. Well, I would not say for sure just what times I

saw him, but I seen him probably two or three times

every day. '

Q. Now, during the times that you saw him two or

three times each day, as you have testified, state to the

jury what his general condition was as you saw him

with reference to being intoxicated or otherwise?

:Mr. ORTON.—Objected to as incompetent, irrelevant

and immaterial, and as not tending in any way to show

that he was intoxicated at the time the release was

executed or incapable and disqualified to transact busi-

ness, or to execute the release at the time it was ex-

ecuted.

(Objection overruled and exception reserved by the

defendant.)

A. On what date was this?

Q. On the 20th and immediately prior thereto.

A. Well, he was drunl^ every time I seen him, for

several nights and days; I only seen him sober in the

first two or three days I was in town, but he looked then

like he had been drinking before then.

Q. When did you come to town?

A. On the 15th.
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Q. Of what month? A. October.

Q. Now, to what extent would you say he was drink-

ing, Mr. Hanritty? Describe what seemed to be his

general condition to the jury on the dates mentioned, the

20th and immediately prior thereto.

Mr. ORTON.—Objected to as incompetent, irrelevant

and immaterial. He is asked his general condition to

describe his condition in a general way for a number of

days. That would not tend to show that he was not in

such a condition in any way as to be unable to execute

this release at the time it was executed.

(Objection ovc^rruled and exception taken by the de-

fendants.)

(No answer.)

Q. Generally, what was his condition? You say he

was drinking? A. Yes, sir.

Q. Can you give to the jury any more specific idea of

M'hat you mean by saying that Connors Avas drunk?

A. Well he was drunk; he was stupid drunk, I

should say; lie seemed to be stupid all the time; no sense

in his talk—there was no sense in his talk no time that

I seen him.

On cross-examination the witness testified:

"I guess he could call for a drink, all right. All the

times that I saw him he was still able to stand up at

the bar and call for another drink; that is about all he

could do. Tiiat is about nil that I saw him try to do.

T could not say for sure when T met him on the 17th
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day of October; I seen him off and on around all the

time, every day after I got in; I was around and I could

not help seeing him; I seen him every day. I could not

tell you what time he got up from his sleep on the ITth

of October; 1 cuuld not tell you what time he retired

(iU the 17th. 1 don't know what time he got up on the

20th. 1 don't know what time he retired any night; I

don't know anything about that. I could not tell you

wliat time he began taking his first drinks on the 20th;

1 could not tell you what time he took his last drinks

on the 20th. I could not tell you how many drinks he

had prior to three o'clock on the 20th of October, 1902.''

JAMES KELLY, called as a witness on behalf of the

plaintiff, in rebuttal, having been duly sworn, testified

as follows:

''I am working on Xo. 3 Dry creek. Have lived in

Nome since March, 1900, and in this vicinity. Have

been mining around Nome. I am acquainted with Dick

Connors, the plaintiff in this case; have known him ever

since the spring of 1900. I was in Gold Run until the

12th of October, 1902, I left there on the 12th and got

down here to Nome the 15th of October. I met Dick

Connors in Nome at that time, every day until the day

he went out. I knew his condition. He was 'pretty

drunk" before noon on tlie 20th day of October. 1902, I

left him in the Madden House. A man does not know

vrhat he is doing when he is 'pretty drunk." I had see;i

liim prior to that."
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At this point in the examination of the witness the

following questions were asked the witness and he made

the following answers:

Q. Do you know whether or not he had been drinking

immediately prior to the 20th day of October, 1902?

Answer that by yes or no.

Mr. ORTON.—Objected to as immaterial, irrelevant

and incompetent, and not tending in any wise to show-

that he was not competent to execute this release on the

date on which it was executed.

(Objection overruled, and exception reserved by the

defendants.)

A. Yes, sir.

Q. State "to what extent he was drinking up to that

lime, immediately prior to the 201:11.

^Fr. ORTON.—Objected to as immaterial, irrelevant

and incompetent, and not tending to show his condition

was not such as to render him incapable to sign the re-

lease at the date it was signed, nor is it shown to be

'.vithin the knowledge of the witness.

(Objection overruled and exception reserved by tlu'

defendants.)

A. Well, he was drinking every time I seen him,

drinking every day, every time he could get one; I never

seen him refuse one.

Q. Yes, and to what extent had he become intoxi-

cated or was he intoxicated during those times?
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A. Well, I met him every day and be was intoxi-

cated; sometimes I met liim in the morning, and some-

times he might not be really what yon would call drunk,

but before the day was over he would be so intoxicated

that he could not navigate, hardly.

Q. At what time was it you say 3'ou saw him in the

:Madden House on the 20th of October?

A. About noon I left him in the Madden House.

Q. I want you to tell the jury what his actual condi-

lion was at noon on the 20th day of October, 1902, when

you say you left him in the Madden House.

A. Well, he Avas drunk when I left him—what I

should call very drunk.

Q. What was he doing?

A. Well, when I left him he was sitting down by the

stove, just leaning up against the wall, in a chair.

Q. Do you know how much he had drank tliat morn-

ing? A. No, sir.

Q. State wliether or not you had drank any with hini

that forenoon.

Mr. ORTON.—Objected to as incompetent, irrelevant

and immaterial.

(Objection overruled and exception reserved by d<'-

fendants.)

A. Yes, sir.

Q. Do you know whether or not, in a general vray, !n>

was drinking heavily that forenoon?
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Mr. ORTON.—Objected to as inoompetent, irreleyaiii

find immaterial, and not the way to prove drunkenness.

(Objection overrnled and exception reserved by tli'*

defendants.)

A. Yes, he was; him and I had three or four to-

frether, and I seen him at the bar six or seven times be-

fore that.

On cross-examination the witness testified as follows:

"I am working for Hatch & Bouse on Dry creek as a

laborer. As 1 remember, it was about nine o'clock in

the mornino-, I should think; I had a room there in the

]\radden House. I don't remember just the hour I left

lim the night before, sometime during the day; I met

him three or four times that day. I could not say ex-

actly what time I met him first the day before, the 19th

of October; sometime during the forenoon about nine

o'clock I should judge. I would meet him in the morn-

ing generally, about eight or nine o'clock; probably

about eight or nine o'clock. I could not swear right ex-

actly to the minute what time I met him on the 18th;

I know 1 met him sometime in the morning. Sometime

before noon, I could not swear the hour, a little earlier

than noon. I left Gold Run on the 12th of October; 1

could not say the exact date Connors left; he left there

jTobably a month before that. I arrived in Nome on

tlie 15th, the afternoon of the 15th. I saw Connors thai

evening about seven or eight o'clock, I think, at the

Gladden House. I think I treated him twice; he didn't
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treat any. He had been drinking then bnt he was not

what you call drunk, exactly; he had been drinking,

though. You could tell that he had been drinking

I should judge I left him about eight o'clock that even-

ing. I met him the next morning about nine o'clock.

I did not count the drinks I had with him on the 16th;

we had quite a few though. I should judge six or eight,

daring the forenoon, between nine o'clock and noon I

t>liould judge. Vs'e were drinking together the most of

the time; met every once in a while, and had a few

drinks together every time we met together. I could

not say exactly where I next met him on that date,

around town. I could not say exactly when next I met

him on that date; sometime during the afternoon we was

together again, between two and four o'clock; some-

where along there. I never counted the drinks T had

with him on that occasion; of course we would have

quite a few. I guess somewhere along six or seven;

] robably a dozen. I used to see him around the Mad-

den House pretty nearly every evening. I could not say

Avhen 1 s-iw him again that evening, the 16th, sometime

around probably six to nine o'clock, somewhere along in

the evening. I didn't count the drinks we had on that

occasion. I left him to go to bed about eleven o'clock,

I should think. Then I met him on the morning of the

T7th about the usual hour, about nine o'clock. I don't

know what time Connors went to bed. I was drinking

with him when I quit. I don't know whether he went

to bed at all or not. I don't know what hour he went
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to bed. He was stupid when I met him on the morninj?

of the 17th; he had been drinkiuo; during the night I

suppose. I don't know how many drinks we had that

day nor how many I had; he was up later that I was,

Diclc was, the night before. I didn't get drunk ; I didn't

stagger; I took cigars most of the times, or sometimes.

I think I first met Tonnors in the 18th in the forenoon

about nine o'clock, I should think. I had several drinks

with him on that occasion; I don't know just exactly

how many; we always used to have a few drinks when

we would meet in the morning. I didn't find a man who

was stupid drunk very companionable and social."

At this point in the examination of the witness the

following question was asked and he made the following

answer: . . TV
|

Q. He was companionable and social when you met

him on these mornings when you say he was stupid

drunk—good company? A. No—yes

—

Q. Agreeable?

A. Well, he was always agi'eeable to me.

The witness continued testifying: "He was as nice

as any drinking companion. He was as agreeable

as any companion to me to drink with, a man drinks

with a fellow anyway, far as that is concerned, whether

he is stupid or not."

Here the following questions were asked the witness

and he made the following answers:

Q. Well, now, in the mornings when you would go

down to take your morning drink you would not pick
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out a man that was so stupid he didn't know what he

v/as doing, a man that was laying around a saloon sleep-

ing in chairs and on the tables, and call him up to take

another drink with you every time you met him. four

or five times every day, and keep that up freely for four

or five days—wouldn't you pick out a fellow that was a

kittle lively wlieu you were not stupid yourF?elf, as you

l^.ave testified? A. Well—

Q. You didn't think about that, did you?

A. Well, I don't know—

Q. You don't know about that?

A. Well, lie don't move very gracefully wlien he is

drinking

—

Q. Now, you testified in the last trial of this case,

Kelly? A. Yes, sir.

Q. I believe at that time you testified thaf you had

never thought of this matter from the time it occurred

until the morning that you were called upon at the trial.

A. Well, T hadn't thought of it, either, until I was

subpoenaed.

Q. That was about a month or two ago?

A. Tlie tenth of last December; two months ago, I

believe.

Q. It was the 10th of December, about six weeks ago.

A. Yes.

Q. So these dates you have testified to so accurately

you hadn't thought of at all from the time of the occur-

rence in October, 1902, until up to about a month ago?
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A. Well, I never gave them a thought; of course I re-

membered the date wlien I left Gold Run.

Q. You remember them just as accurately now?

A. Yes, sir.

Q. Taking all the drinks you have testified to your-

self at that time?

A. Well, I didn't testify to the exact number of

drinks, of course; I was drinking myself.

Q. You remember all those matters just the same

to-day as if it were but a short time ago.

A. Yes, I guess I do.

Q. Are willing to swear positively with reference

to the times and places you met him during those dates?

A. Why, yes.

On redirect examination the witness testified as fol-

lows:

"I know the date that I left Gold Run; that I know;

it was the 12th and we was four daj's on the road. That

is the way I fix it in my mind about these dates. From

the time I got here I know I used to meet Connors

every day—every morning—and about him being stupid

that night on the 20th, I remember that the council

met that night, and that was the time that Rawlins

went in as engineer in the fire department. That is

the way—the reason I remember because I remember

leaving Connors at noon on that day, sitting in the Mad-

den House so stupid he could not set in the chair

straight."
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On reeross-examinatiou the witness testified as fol-

lows :

"1 talked with Mr. ychijfleld about this case since the

last trial. I never talked a word with him before the

last trial; I never heard it mentioned. I testified be-

fore that I never heard anybody mention these facts that

I hav(- testified to at all. Nobody knew that I was go-

ing to testify to what I did testify, or what I was going

to testify to. I don't know what they subpoenaed me

for."

R. O. CONNORS, the plaintiff, recalled in rebuttal, tes-

tified as follows:

"I heard the testimony of Charles E. Hoxsie with

reference to the conversations Had with me about sign-

ing the release in this case. The first I remember there

was a fellow named Maher came to me and told me that

Charlie Hoxsie wanted to see me. That was after this

suit was commenced. He came to see me again and I

went up there in the course of a couple of days; when T

vrent into the Dexter saloon Hoxsie was not in there at

the bar, but just as I went in he called me through the

window into the little room or oflfice, they call it. He
said, 'Dick, I know you Itave got Gabe Price up in that

suit.' 1 said, 'Yes.' He said Gabe Avas a good friend of

bis—I said, 'Yes. He is oue of them." He said, 'Gabe

was a good friend of his and that he was very friendly

with him, and would like to have him dropped from the
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euit." I told him that Gabe Price might be a good friend

of liis but that he was certainly no friend of mine or he

would not have come out there with that band of White-

caps and shoot me down like he had. That was about

all that was said that time. The same man came up after

me again, and I went up there and Hoxsie told me that

here was five hundred dollars in the safe for me if T

would settle the case. We talked it over for a little

while and I told him that I would see Mr. Schofield, my

attorney, and I went and spoke to you about it. I don't

remember of ever having any more conversation with

him, about tlie case. I heard Mr. Hoxsie's testimony

wlierein he testified that I was present in the little office

in the Dexter saloon, a room seven by ten and signed

that release. I was never inside of that office—I was

just at the window, just where you go inside behind the

bar, but I was never inside behind the bar. I heard

Charlie Hoxie's testimony with reference to the alleged

conversation held with me wherein I raised the question

that they were to pay Dr. Call's bill; T never had any

such conversation with Hoxie. The first time I remem-

ber seeing this release, to my knowledge, was when the

trial came uj) here the first time. Tliat was the Otii of

last December. I never made any agreement, either

orally or in writing, to my knowledge with Charles E.

Hoxsie in reference to the settlement of this case. I nev-

er remember of Charles E. Hoxsie giving me any money

with the exception of five dollars one day. That was not
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Ill this case; it had uo bearing- on this case; I got it and

bonght drinks there in the saloon with raost of the five

dollars. Maher was a man who was around the Dexter

saloon most of the time."

At this point in the examination of tlie Avitnoss the

ff)llowing proceedings were had:

Q. State to the jnrv Avhat liis general condition was

when he came to get yon to go and talk to Charlie Hoxie.

Mr. ORTOX.—Objected to as immaterial, irrelevant

and incompetent and has no bearing n]iou any of the is-

sues in this case.

Mr. SCHOFIELD.—The purpose of it is to show that

Maher would come to the plaintiff in tliis case and pro-

ceed to set up the drinks to this plaintiff and continue

to do so until he got in a condition to go down and talk

with Hoxsie. That is the purpose of it.

Mr. ORTOX.—That would be wholly inrompeteut, ir-

relevant and immaterial, and tending in no way to

show that the man was drinking at tlie time he signed

this release.

The COURT.—Objection overruled. Exception taken

by defendant.

A. Well, the first time he came we had some drinks

together, he bought some drinks, and he told me after

we had had two drinks together that Hoxsie wanted to

see me. We stayed together for a little while and then he

set 'em up again once or twice, and then he wanted me
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1o go up and see Hoxsie again. He said he didn't know

wliat Hoxsie wanted we for; I didn't know about going

up there, and so I didn't go then.

Q, What with reference to tlie other occasion?

Mr. ORTON.—I now move to strike out the last an-

swer as being wholly irrelevant for the purpose stated

by counsel. The mere fact that these men had a couple

of drinks together down towni has nothing to do with

the fact of this man being drunk when he signed the

release. This is some days previous, as I understand the

testimony, to the sioning of the release.

The COURT.—Motion denied; it is for the jury to de-

termine whether he was sent out as a sort of a decoy

duck or not.

(Exception taken by the defendants.)

A. (Continued.) He came again and we liad some

drinks again, and he told me that Floxsie was over at

the Dexter and that he wanted to see me, and so I went

up there that time, and had that conversation with

Hoxsie; had some drinks at the bar with Hoxsie, and

then Hoxsie was called into the saloon.

Q. Now, state whether or not, Mr. Connors, nt anv

time or place or anv occasion you knowingly signed a

release whereby you understood you were settling or

compromising with the defendants in this case for the

damages due to you on account of the injury received

by you in the Glacier creek riots, as complained of in

this case?
'

i
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Mr. ORTOX.—That is objected to because that is the

very issue that we are trying in this case—that is the

very question wliich the jury are here to try, and this

calls for the conclusion which the jury alone are to an-

swer by their verdict. That is the conclusive question.

It is objected to as calling for the conclusion of the

witness upon the law, and also as being a compound and

complex question. The release speaks for itself as to

its subject

—

(Objection overruled. Exception taken by defend-

ants.)

A. I never remember of signing any release.

On cross-examination the witness testified as follows:

"1 went outside the 25th or 26th of October. I be-

lieve I spoke to Mr Schofield before I went out. No, not

just before I went out—I could not say whether— I ain't

certain; I was seeing him most of the time. I don't re-

member whether I testified on the last trial or not that

T did not speak to Mr. Schofield between the 20th of Oc-

tober and the time I went outside. I believe I did; I be-

lieve I stated on the last trial that I did not sjieak to Mr.

Schofield. I don't think I talked with him before I went

out; I don't remember of speaking to him. I have no

recollection now of speaking with him between the 20th

and the time I went outside. It was along about the

13th of October that Hoxsie sent Maher after me—the

12th or 13th of October was the first time that Maher

came after me. The second time he came after me was
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about the 15tli, 1 think. I don't know Avhen tlip third

lime was. He sent after me twice that I know of, that

I remember of. I had a conversation with Mr. Schofield

after I went over there the second time. That was

after Maher came after me the second time. It was a

little later than the 16th, becanse I didn't go up tliere

for a conple of days after he first sent for me. T went

ui) to Mr. Schofield's office in the morniiii;-—I conld not

teil yon the date it was now. It was before the ITth or

18th that it happened. He sent for me first on the 18th.

The second time when he offered me the five Imndred

dollars I went np and told ^\v. Schofield. I went right

aAvay, I guess. I think I went and seen him and told

bini the same day this proposition was made to me to

s<^ttle for five hnndred dollars. I told liim I had been

offered five Imndred dollars to settle the case, and fropi

that time I don't believe I saw Mr. Sichofield again nntil

I went out."

The foregoing is the snbstance of all the testimony

introduced at the trial of the above-entitled action.

Except that portions of the judgment-roll in J. T. Price

et al. vs. Finlay Mcintosh et al., have been omitted, not

being material to exceptions reserved at the trial.

Be it further remembered, that after the close of the

evidence, the defendants, Till Price, Jafet Lindeberg,

Gabe Price and Chris Tremper, duly requested the Court

to give the followino- instruction to the jury:

1. The jury are instructed to find a verdict in fnvor
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of the defendants Till Price, Gabe Price. Chris Treniper

and Jafet Lindeberg:.

Which instruction Avas refused bv the Court and said

defendants then and there excepted.

Thereupon the said defendants in due time requested

the Court to give the following instruction to the jvvy:

2. A release executed, even though it be executed bv

one v.lio is wliolly incompetent by reason of intoxication

to legally execute such release, is not thereby rendered

void, but merely voidable. In such case, if the xdaintiff

desired to avoid said release, it was his duty to restore

or offer to restore, within a reasonable time, everything

of value which he received as the consideration for such

release, and in the event of his failure to do so. he will

be bound by the release, even though the jury should

believe that he was so intoxicated at the time of sign-

ing it as to be incompetent of executing it.

Which said instruction was then and there refused and

said defendants duly excepted.

Thereupon, after argument of counsel, the Court in-

structed the jury as follows:

Gentlemen of the Jury:

The action you are sworn to try is one of trespass and

is brought to recover damages for the injuries the plain-

tiff alleges he received in his person at the hands of the

defendants actine jointly and in concert. The plaintiff

in his complaint alleges:



132 Till Price et ah

1. Tliat on the 15th day of August, 1901, Finlav Mc-

intosh, Peter Mcintosh, Eugene Richards and A. J.

Stevrart were in the peaceable and hiwful possession of

r. placer mining claim known as the California Fraction,

located on the north side of Glacier creek, in tlie Cape

Xoiiie Milling and Recording District, District of Alaska.

2. That on August 12th, 1901, tlie plaintiff Avas em-

ployed by Finlay Mcintosh, the manager of said mine,

at the rate of wages of five dollars per day, to work on

said mine and on said day entered on said mine as an

employee under the said employment.

3. That the defendants above named in the caption and

other persons unknown to the plaintiff unlawfully and

riotously assembled upon said claim, and then and there

unlawfully and riotously acting together, did wantonly,

recklessly and maliciously assault, beat and wound the

plaintiff by shooting him through the left thigh from

behind, thereby inflicting upon plaintiff a painful and

dangerous wound, without fault or provocation from the

plaintiff.

4. That because of said wound the plaintiff became

sick and suffered great bodily pain and was confined to

his bed in Dr. Call's hospital at Nome, Alaska, from the

15th day of August, 1901, till the 2d day of September,

1901, and thereby incurred expenses amounting to .flfiO

f-a- medicines, medical attendance and nursing during

said illness.

5. That because of said wound the plaintiff was in-

capacitated from the performance of any manual labor

from August 15th, 1901, to December 15th. 1901.
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That plaintifl: was a miner by occupation, was at the

time of receiving- said injury earning $5 per day and

board as wages for his labor, and because of said wound

during the period from August 15th, 1901, to December

15th, 1901, lost his time and earnings between said

dates—in all $600.

6. That in addition to the loss of time and earnings

during this period the plaintiff, because of such en-

forced idleness, was compelled to incur expenses for

board and lodging to the amount of fl80.

7. That from the effects of said wound the plaintiff

has suffered great ph^'sical and mental pain to the time

of bringing this action, and has been permanently in-

jured and incapacitated from performing manual labor

at his usual occupation of a miner; that prior to said

injury he was physically strong and capable of perform-

ing all classes of manual labor pertaining to his occu-

pation, and did earn |5 per day net at his occupation,

but that since said injury his capacity for manual labor

has greatly impaired, to his ])ermanent injury and dam-

age in the sum of |30,000.

The relief he asks is judgment for |160 expended

while in said hospital; |600 for loss of time; |180 for

board and lodging while ill, and P0,000 for loss of ca-

pacity for labor, mental and physical pain caused by

liis injuries, aggregating |30,940.

The defendants who have made answer to the com-

plaint are Jafet Lindeberg, Frank Price, J. T. Price,

Oiss W. T'i'em])er, John Erickson and J. W. Griffin.

They severally deny the allegations of the complaint
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as a whole; thus thev joiu issue with the plaintiff on all

the allegations, and the burden of proving them by a

preponderance of evidence is cast upon the plaintiff.

In addition to their oeneral denial they have pleaded

that on or about November 1st, 1902, the plaintiff, for

and in consideration of $500 to the plaintiff paid, exe-

cuted and delivered to them a release in writing where-

in he acknowledged full satisfaction and payment for

the alleged cause of action set out in plaintiff's com-

plaint, and released and discharged them, the said au-

f^wering defendants from the cause of action aforesaid

and from all liability thereon.

The defendants, having pleaded a release of the de-

fendants as aforesaid, it devolves upon them to prove

its execution and delivery by the plaintiff upon consid-

eration of $500 therein named being paid to him by de-

fendants' agent, Hoxsie.

The presumption of law is that when plaintiff exe-

cuted the release, if he did execute it, that he was of

sound mind and was capable of making a valid contract

binding upon him.

The plaintiff afterwards to said answers of defend-

ants filed replies. In them plaintiff' alleges that he has

no knowledge, information or belief of ever having

executed a release and satisfaction of the several causes

of action pleaded in the complaint to any person, and

therefore denies the allegations of the further and sep-

arate defense of said answering defendants.

He further alleges that if such release, discharge and

satisfaction is in existence said instrument was obtained



vs. R. C. Connors. 135

by fraud and misrepresentation by said defendants, or

some or one of them, or by some person pretending to

act for defendants and was secured, if at all, by a con-

spiracy between said defendants or between some of

then), or some person pretendino- to represent them, to

cheat and defraud the plaintiff of his rights while he

was intoxicated to such a degree as to be wholly un-

fitted for the transaction of any business, and that if

such release is in existence, it was signed by plaintiff

at a time when because of intoxication he did not know

or realize what he was signing, all of which the said

defendants or some of them, then well knew, and that

said defendants or some of them, well kneAv at all

times of the fraudulent purpose and intent to so cheat

the plaintiff out of his rights by means of a release, and

he, the said plaintiff", further denies that such a release

is in existence.

You are instructed that, subject to the control of the

Tourt, you are judges of the value and effect of the evi-

dence addressed to you.

Your power, however, of jndging the effect of evidence

is not arbitrary, but is to be exercised with legal discre-

tion and in subordination to the rules of evidence.

You are not bound to find in conformity with the dec-

larations of any number of witnesses, which do not

]-r()duce conviction in your minds, against a less num-

ber or against a presumption or other evidence satisfy-

ing your minds.

You are also instructed that a witness willfully false

in one part of liis testimony may be distrusted in others.
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In this case the affirmative of any issue shall be proved

by the party alleging it, and where the evidence is con-

tradictory the finding shall be according to the prepon-

derance of the evidence.

You are instructed that the preponderance of evi-

dence in a case is not alone determined by the number

of witnesses testifying to a particular fact or state of

facts. In determining upon wliich side the preponder-

ance of the evidence is, the jury should take into con-

sideration the opportunities of the several witnesses

for seeing or knowing the things about which they tes-

tify; their conduct and demeanor while testifying, their

interest or lack of interest if any in the result of the

suit; the probability or improbability of the truth of

their several statements, in view of all the other facts

and circumstances and evidence proved on the trial;

and from all these circumstances determine upon which

side is the preponderance or weight of the evidence.

I instruct you that if a person wlio has been injured

l>y the willful, wanton or negligent act of another is

fraudulently induced to sign a release for the damages

sustained, such release will not operate as a bar to the

]>rosecution of the action for damages to recover for

such injuries. And in this case if you believe from the

evidence that the written release offered in evidence by

the defendants was signed by the plaintiff at a time

when he was not in a condition to understand what he

v,as doing, then such release would not be binding upon

the plaintiff and would constitute no defense against

the cause of action set forth in the complaint. And it
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would be immaterial whether such condition of mind

v/as brono-ht abont by the plaintiff or by the connivance

of others.

I also further instruct you in this connection, that if

you believe from the evidence that plaintiff received

the sum of five hundred dollars from one Charles Hox-

8ie, actinpr as accent for defendants, or any of them, such

fact would be immaterial if you further believe from

the evidence that the said release was fraudulently ob-

tained or was signed at a time when plaintiff did not

jealize what he was doing, and under these circum-

stances it would not be necessary that plaintiff should

tender back said money or repay the same to defend-

ants, but the jury should, in case they return a verdict

for plaintiff", deduct said sum of $500 from the damages

assessed, if they believe from the evidence that such

sura was paid to plaintiff.

If you shall find from a consideration of all the evi-

dence in the case relating to the written release of dam-

ages which has been admitted in evidence that it was

signed, executed and delivered by the plaintiff to the

other parties therein named when the plaintiff was in

such a normal condition of mind as to know and realize

the nature and character of the instrument of release,

and that he received the consideration of $500 therein

named when his understanding was capable of acting

normally in the ordinary business affairs of life, and

that no fraud or trick was practiced upon him by Mr.

Hoxsie 01" otlier person to induce him to sign, execute

and deliver the same, then I instruct you that the plain-
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tiff is bound in law by his own acts, and cannot recover

in this action and your verdict should be for the defend-

ants.

I further instruct you that if you find from the evi-

dence that the plaintiff liad been recently or immedi-

ately before executing said release using intoxicating

liquors, that fact would not disqualify him from execut-

ing a valid and binding release unless the liquors had

at the time of the execution and delivery of the release

so obscured, stupifled and impaired his mental faculties

as to render him incapable of knowing the nature and

cliaracter of his act.

If you find from the evidence that the plaintiff exe-

cuted the release, knowing at the time the nature and

character of his act, and without circumvention or

fraud on the part of Mr. Hoxsie, as I have before ex-

plained to you, you need go no further in the considera-

tion of the case, as the release in such event will be an

effectual bar against the plaintiff's recovery in the ac-

tion, and your verdict should then be for the defend-

ants.

You are instructed that the burden of proof is upon

ihe defendants to show that Hoxsie paid plaintiff |500

for the release, and unless the evidence is satisfying

to your minds that plaintiff did receive said sum of

money in full satisfaction of any injuries received, then

your verdict will be for the plaintiff.

Should you decide from a preponderance of the evi-

dence, however, that under the instructions of the

Court the release was not a valid one, because of want
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of capacity of the plaintiff to make a contract, then you

will take up the evidence in the case, not bearing upon

the execution and validity of the release, and for your

guidance in such event you will bear in mind the fol-

lowing instructions, touching the other matters of law

arising in the case.

You are instructed that if you believe from the evi-

dence that some of the defendants, or any of them, act-

ing jointly with persons unknown, participated in a riot

whereby an assembly of persons were unlawfully con-

gregated together to secure forcible possession of the

Oalifornin Fraction Mining Claim, and some or one of

h-aid persons participated in such unlawful assembly.

s;hot and wounded plaintiff, then said defendants so

participating would be liable for any injury inflicted,

notwithstanding the fact that they themselves or any

of them did not do the shooting.

You are instructed that under the evidence in this

case one Finlay Mcintosh, with his associates and em-

ployees, was entitled to the possession of the California

Fraction Mining Claim on the 15th day of August, 1901,

under an order of the then Judge of this Court, and a

bond of ten thousand dollars approved by said Judge,

and if you believe from the evidence that said defend-

ants or any of them, in company with other un-

knovrn persons, entered forcibly upon said claim for the

purpose of evicting said Mcintosh and his employees

therefrom, and with f(U'ce and arms did evict them

therefrom, tlien such an assembly of persons was an un-

lawful assemblv as defined in these instructions.
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If you find from the evidence in this case that plain-

tiff was shot and injured thereby, as alleged in the com-

plaint, and is entitled to recover damages, I then in-

struct you that the elements of damage are as follows:

The reasonable amount, if any, the plaintiff may have

incurred for medicines, medical attendance and nurs-

ing.

The wages he would have earned from the date of

injury to the date of recovery, had lie not been injured.

The reasonable expense he incurred, if any, for board

and lodging while unable to perform manual labor,

should you so find.

For physical pain and suffering.

For any permanent injury that plaintiff may have re-

ceived, should you find that his injuries are permanent.

If you find from the evidence that plaintiff was shot

and injured by some person unknown, who was partic-

ipating in an unlawful assembly of persons as defined

in these instructions, and also find from the evidence

that the defendants or any of them were participating

in such unlawful assembly, then the plaintiff' would be

entitled to recover from defendants so participating, if

you find they did participate in such unlawful assembly,

if any, and you will assess the damages in such sum as

in your judgment will compensate the plaintiff for such

injury, pain and suffering.

You are instructed that pain and suffering are natur-

ally connected with all physical injuries and may be

considered as the direct and proximate results thereof,

and when such physical injury results from the neg-
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ligent or willful act of another, a recovery maj be bad

for the pain and suffering connected with such injury,

but at the time of its occurrence and subsequently, such

recovery being in law in the nature of compensatory

damages.

If you believe from the evidence that plaintiff was

shot and physically injured, as alleged in the complaint,

without legal jurisdiction or excuse, ;ind because of

such injun' was either partially or entirely incapac-

itated from pursuing his usual avocation for a liveli-

hood, then the law requires that the person or persons

responsible for the injury shall make compensation to

the person injured for the loss of time which he has

sustained, or in other words, give damages to him for

the loss which he has suffered in his wages or earnings

or diminished capacity to labor as a result of such in-

jury, and if you so find, you should take those matters

into consideration in forming your verdict.

If you believe from the evidence that plaintiff has

sustained a permanent injuiw, as alleged in the com-

plaint, on account of said shooting, and there has been

an impairment of his physical powers which is a per-

manent one, that will cause future suffering and pain,

as well as a prospective decrease in his earning capacity,

I then instruct you that you should take such facts into

consideration as an element of damage in this case. In

this connection I further instruct you that there is no

positive fixed measure of compensation, yet in all such

cases it is the policy of the law that one responsible for

the injury or damage shall make compensation to the
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person iujured for such, prospective loss based upon the

facts and evidence in the case.

You are instructed that if you believe from the evi-

dence that the plaintiff was shot and injured as alleged

in the complaint, then he would be entitled, as an ele-

ment of damages, if damages are awarded, to recover

sucli reasonable sums of money as have been necessarily

incurred by him in treating such injury and in effecting a

cure thereof, and it would be Avholly immaterial whether

such expenses have been paid or not if you believe from

the evidence that they have been incurred by plaintiff,

and the reasonable worth and value thereof must be

determined by you under the evidence.

If you believe from the evidence that plaintiff was

shot and injured as alleged in the complaint, then such

shooting and injury would in law amount to an assault

and battery, and if you believe from the evidence that

such assault and batterA^, if it was committed, was com-

mitted in a spirit of wantonness, recklessness or mal-

iciousness, with no legal excuse or justification, then I

instruct you that the plaintiff is not confined to dam-

ages which are merely compensatory, but he may also

recover what the law terms ''exemplary" or "punitive

damages." I further instruct you that "exemplarv^

damages" and ''punitive damages'' are so called to dis-

tinguish them from compensatory damages or loss sus-

tained, and are inflicted as a kind of punishment

for the Avrong done to the plaintiff with a view of pre-

venting similar injuries or wrongs by others.
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You will remember that the foreg'oiug iustriu-tions

that have related to the facts outside and exclusive of

the matter of release are not to be considered by you

if you should find the release in evidence was in fact

executed and delivered to defendants as alleged by the

defendants. Such a finding would end your considera-

tion of the case and in that event, as before stated, your

verdict would and should be for the defendants.

Bear in mind, therefore, that these instructions and

those of them which pertain to other matters than the

release are for your government in passing upon the

rights of the parties to the action when viewed with

the release left entirely out of your consideration.

As before in effect stated, if yoti determine that the

plaintiff has released his damages when capable of so

doing in law, he should not recover, and your verdict

should be for the defendants.

I instruct you that in this case, although plaintiff has

complained against the defendants jointly, acting with

other persons unl^nown, nevertheless you are not l)0uud

to return a verdict against all of the defendants thus

jointly charged unless by the evidence you believe the

allegations of the complaint to be sustained against

all of the defendants, but I instruct you that you are at

liberty to return a verdict against any one or more of

the defendants, naming him or them in your verdict, if

you believe from the evidence that the allegations of

the complaint are sustained against such one or more of

said defendants.

A nonsuit has been granted against the plaintiff in
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favor of John Ericksoui and J. W. Griflflu, and hence

these two defendants are eliminated from the case.

IVo forms of verdict are handed von and you will

use the one which conforms to your findings and con-

clusion.

After retiring, you will first select a foreman.

You will now retire to consider of your verdict, and

after you have reached one, have your foreman sign the

same and then return into court therewith.

Nome, Alaska, February 3d, 1905.

(Signed) ALFEED S. MOORE,

District Judge.

After the charge of the Court to the jury, and before

the jury had retired to consider their verdict, the de-

fendants, Till Price, Gabe Price, Jafet Lindeberg and

Ohris Tremper, took certain exceptions to the charge of

the Court, as follows:

1. Said defendants excepted to that portion of the

charge to the jury which read as follows:

"The defendants, having pleaded a release of the

defendants as aforesaid, it devolves upon them to prove

its execution and delivery b}' the plaintiif upon the con-

sideration of fSOO therein named being paid to him by

defendants' agent, Hoxsie."

2. Said defendants excepted to that portion of the

charge to the jury which read as follows:

"I instruct you that if a person who has been injured

by the willful, wanton or negligent act of another is

fraudulently induced to sign a release for the damages

I
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sustained, such release will uot operate as a bar to the

prosecutiou of the action for damages to recover for

such injuries."

3. Said defendants excepted to that portion of the

charge to the jury which read as follows:

"And in this case if you believe from the evidence

that the written release offered in evidence by the de-

fendants was signed by the plaintiff at a time when he

was not in a condition to understand what he was do-

ing, then such release would not be binding upon the

plaintiff, and would constitute no defense against the

cause of action set forth in the complaint."

4. Said defendants excepted to that portion of the

charge to the jury which read as follows:

"I also instruct you in this connection, that if you be-

lieve from the evidence that plaintiff received the sum

of five hundred dollars from one Charles Hoxsie acting

as agent for defendants, or any of them, such fact would

be immaterial if you further believe from the evidence

that the said release was fraudulently obtained or was

signed at a time when plaintiff did uot realize w^hat he

was doing, and under these circumstances it would not

be necessary that plaintiff should tender back said

money or repay the same to defendants, but the jury

should, in case they return a verdict for plaintiff, deduct

said sum of $500 from the damages assessed, if they be-

lieve from the evidence that such sum was paid to plain-

tiff."

5. Said defendants excepted to that portion of the

charge to the jury which read as follows:
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"If you shall fiud from a consideration of all the evi-

dence in the case relating to the written release of

damages which has been admitted in eridence that it

was signed, executed and delivered by the plaintiff to

the othei' parties therein named when the plaintiff was

in such a normal condition of mind as to know and

realize the nature and character of the instrument of

release, and that he received the consideration of |500

therein named when his understanding- was capable of

acting normally in the ordinary business affairs of life

and that no fraud or trick was practiced upon him by

Mr. Hoxsie or other person to induce him to sign, ex-

ecute and deliver the same, then I instruct you that the

plaintiff" is bound in law by his own acts and cannot

recover in this action, and your verdict should be for

the defendants."

6. Said defendants excepted to that portion of the

charge to the juiw, which read as follows:

"I further instruct you that if you find from the evi-

dence that the plaintiff had been recently or immediate-

ly before executing said lease using intoxicating liquors,

that fact would not disqualify him from executing a

valid and binding release unless the liquors had, at the

time of the execution and delivery of the release, so

obscured, stupified and impaired his mental faculties

as to render him incapable of knowing the nature and

character of his act."

7. Said defendants excepted to the insertion of the

words '^and without circumvention or fraud on the part

of Mr. Hoxsie," in the instruction Avhich read as follows:
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"If you fiud from the evidence that the plaintiff ex-

ecuted the release knowing at the time the nature and

character of his act, and without circumvention or fraud

on the part of Mr. Hoxsie, as I have before explained to

you, you need go no further in the consideration of the

case, as the release in such event will be an effectual

bar against the plaintiff^s recovery in the action, and

your verdict should then be for the defendants."

8. Said defendants excepted to the giving to the jury

of instruction which read as follows:

"You are instructed that the burden of proof is upon

the defendants to show that Hoxsie paid plaintiff |500'

for the release, and unless the evidence is satisfying to

your minds that plaintiff did receive said sum of money

in full satisfaction of any injuries received, then your

verdict will be for the plaintiff."

9. Said defendants excepted to the giving to the jury

of the instruction, which read as follows:

"You are instructed that if you believe from the evi-

dence that some of the defendants or any of them act-

ing jointly with persons unknown participated in a riot

whereby an assembly of persons were unlawfully con-

gregated together to secure forcible possession of the

California Fraction Mining Claim, and some or one of

said persons participated in such unlawful assembly,

shot and wounded plaintiff, then said defendants so

participating would be liable for any injury inflicted

notwithstanding the fact that they themselves or any

of them did not do the shooting."
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10. Said defendauts excepted to the giving to the

jury of the instruction which read as follows:

"You are instructed that under the evidence in this

case one Finlay Mcintosh with his associates and em-

ployees was entitled to the possession of the California

Fraction Mining Claim on the 15th day of August, 1901,

under an order of the Judge of this Court, and a bond of

ten thousand dollars, approved by said Judge, and if you

believe from the evidence that said defendants, or any

of them, in companj^ with other unknown persons, en-

tered forcibly upon said claim for the purpose of evict-

ing said Mcintosh and his employees therefrom, and

with force and arms did evict them therefrom, then

such an assembly of persons Avas an unlawful assembly

as defined in these instructions."

11. Said defendants excepted to the giving to the

jury of the instruction which read as follows:

"If you believe from the evidence that plaintiff was

shot and injured as alleged in the complaint, then such

shooting and injury would in law amount to an assault

and battery, and if you believe from the evidence that

such assault and battery, if it was committed, was com-

mitted in a spirit of wantonness, recklessness or mal-

iciousness, with no legal excuse or justification, then I

instruct you that the plaintiff is not confined to dam-

ages which are merely compensatory, but he may also

recover what the law terms exemplary or 'punitive'

damages. I further insti'uct you that 'exemplary dam-

ages' and 'punitive damages' are so called to distin-

guish them from compensatory damages or loss sus-
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taiued, and are inflicted as a kind of punishment for the

wrong done to the plaintiff with a view of preventing

similar injuries or wrongs bj' others."

Inasmuch as the foregoing do not appear of record,

the defendants Till Piuce, Gabe Price, Jafet Lindeberg

and Chris Tremper present this, their bill of exceptions,

and ask that the same be settled and allowed.

ALBERT FINK,

IRA D. ORTON,

Attorneys for said Defendants.

Service admitted May 10th, 1905.

GEO. D. SCHOFIELD,

Attorney for Plaintiff.

The foregoing bill of exceptions having been served,

filed and presented for settlement within time allowed

by law and extensions thereof made by orders of Court

and stipulation of counsel, and now being found full,

true and correct, is hereby settled and allowed.

Dated at Nome, Alaska, May 27, twenty-seventh,

1905.

ALFRED S. MOORE,

Judge.

OK—G. D, S.

[Endorsed]: (15) Original. No. 832. In the United

States District Court for the District of Alaska, Second

Division. R. C. Connors, Plaintiff, vs. J. W. Griffin et

al.. Defendant. Bill of Exception of Defendants Till

Price, Gabe Piice, Criss Ttemper and Jafet Lindeberg.

Filed in the Office of the Clerk of the United States
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District Court, Alaska, Second Division, at Nome,

Alaska. May 10, 1905. Geo. V. Borclisenius, Clerk.

By Jno. H. Dunn, Deputy Clerk. Ira D. Orton, Attor-

ney for Defendants. McB. Filed in the Office of the

Clea-k of the United States District Court, Alaska, Sec-

ond Division, at Nome. Alaska. May 27th, 1905. Geo.

Y. Borclisenius. Clerk. By Jno. H, Dunn, Deputy Clerk,

McB.

[Endorsed]: Judgment-roll. No. 832. In the Dis-

trict Court in and for the District of Alaska Second

Division. K. C. Connors, Plaintiff, vs. J. W. Griffin,

Till Price, Jafet Lindetoerg, Frank Price, Gabe Price,

John Erickson and Chris Tremper, Defendants. Spec-

ial, September, 1901, Term. Judgment in Favor of

Plaintiff and Against Defendants J. T. Price, Jafet

Liudeberg, Gabe Price, and Chris Tremper, in the Sum

of 11440.00, with Costs Taxed at |172.20. Judgment

Dated March 6, 1905. Judgment Entered March 6, 1905,

and Docketed March 0. 1905. Judgment-roll. Filed in

the Office of the Clerk of the United States District

Court, Alaska, Second Division, at Nome, Alaska. May

27, 1905. Geo. Y. Borschsenius, Clerk. By Jno. H
Dunn, Deputy Clerk. McB.
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In the United States District Court for the District of

Alaska, Second Division.

R. C. OONXORS,
Plaintiff,

vs.

TILL PRICE, GABE PRICE, CRIBS ) ^^- ^^^•

W. TREMPER and JAFET LINDE-'

BERG,
Defendants.

Assignment of Errors.

Come now the defendants Till Price, Gabe Price,

Ciriss W, Tremper and Jafet Lindeberg and assign the

following errors as having been committed by the Court

upon the trial and in the proceedings had in the above-

entitled action, uj)on which said defendants do and will

rely upon their writ of error to the United States Cir-

cuit Court of Appeals for the Ninth Circuit:

1. The Court erred in refusing to give instruction

No. 1, requested by said defendants, to the jury, which

read as follows:

''The jury are instructed to find a verdict in favor of

the defendants Till Price, Gabe Price, Chris Tremper

and -Jafet Lindeberg."

2. The Court erred in refusing to give to the jury

instruction No. 2, requested by said defendants, which

read as follows:

"A release executed, even though it be executed by

one Avho is wholly incompetent by reason of intoxica-

tion to legally execute such release, is not thereby
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rendered void, but merely voidable. In such case, if the

plaintiff desired to void said release, it was his duty

to restore, or offer to restore, within a reasonable time,

everything of value which he received as the considera-

tion for such release, and in the event of his failure to do

so, he will be bound by the release, even though the

jury should believe that he was so intoxicated at the

time of signing it as to be incompetent of executing it."

3. The Court erred in giving the following instruc-

tion to the jury:

"The defendants, having pleaded a release of the de-

fendants as aforesaid, it devolves upon them to prove

its execution and delivery by the plaintiff upon the con-

sideration of 1500 therein named being paid to him by

defendants' agent Hoxsie."

4. The Court erred in giving the following instruc-

tion to the jury:

"I instruct you that if a person who has been injiu-ed

by the willful, wanton or negligent act of another, is

fraudulently induced to sign a release for the damages

sustained, such release will not operate as a bar to the

prosecution of the action for damages to recover for

such injuries."

5. The Court erred in giving the following instruc-

tion to the jury:

"And in this case if you believe from the evidence that

tlie written release offered in evidence by the defend-

ants was signed by tlie plaintiff at a time when he was

not in a condition to understand what he was doing,

then such release would not be binding upon the plain-
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liff and would constitute no defense against the cause

of action set forth in the complaint.''

6. The Court erred in giving the following instruc-

tion to the jury:

"I also instruct you in this connection, that if you be-

lieve from the evidence that plaintiff received the sniu

of five hundred dollars from one Charles Hoxsie, acting

as agent for defendants, or any of them, such fact would

he material if you further believe from the evidence that

the said release was fraudulently obtained or was

f-agned at a time when plaintiff did not realize what he

was doing, and under those circumstances it would not

be necessary that ]ilaintiff should tender back said

money or repay the same to defendants, but the jury

should, in case they return a verdict for plaintiff, de-

duct said sum of |500 from the damages assessed, if they

believe from the evidence that such sum was paid to

plaintiff."

7. The Court erred in giving the following instruc-

tion to the jury:

''If you shall find from a consideration of all the evi-

dence in the case relating to the written release of dam-

ages which has been admitted in evidence that it wa'^

signed, executed and delivered by the plaintiff to the

<)ther parties therein named when the plaintiff was in

such a normal condition of niir.d ns to know and realize

the nature and character of the instrument of release,

and that he received the consideration of |500 herein

named when his understanding was capable of acting

normally in the ordinary business affairs of life, and
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tliat no fraud or trick was practiced upon liim by Mr.

Hoxsie or other person to induce him to sign, execute

and deliver the same, then I instruct you that the plain-

(iff is bound in law by his own acts and cannot recover

in this action and your verdict should be for the de-

fendants."

8. The Court erred in giving the following instruc-

tion to the jury:

"I further instruct you that if you find from the evi-

dence that the plaintiff had been recently or immedi-

ately before executing said release using intoxicating

liquors, that fact would not disqualify him from execut-

ing a valid and binding release unless the liquors had

at the time of the execution and delivery of the release

so obscured, stupified and impaired his mental faculties

as to render him incapable of knowing the nature and

character of his act."

9. The Court erred in inserting the words "and with-

out circumvention or fraud on the part of Mr. Hoxsie"

in the following instruction to the jury:

"If you find from the evidence that the plaintiff exe-

cuted the release knowing at the time the nature and

character of his act, and without circumvention or

fraud on the part of Mr. Hoxsie as I have before ex-

plained to you, you need go no further in the considera-

tion of the case, as the release in such event will be an

( ffectual bar against the plaintiff's recovery in the ac-

tion, and your verdict should then be for the defend-

ants."
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10. The Court erred in girmg the following instruc-

tion to the jury:

"You are instructed that the burden of proof is upon

the defendants to show that Hoxsie paid plaintiff |500

for the release, and unless the evidence is satisfying to

your minds that plaintiff did receive said sum of money

in full satisfaction of any injuries received, then your

verdict will be for the plaintiff."

11. The Court erred in giving the following instruc-

tion to the jury:

''You are instructed that if you believe from the evi-

dence that some of the defendants or any of them, act-

ing jointly with persons unknown, participated in a riot

v.iiereby an assembly of persons were unlawfully con-

gregated together to secure forcible possession of the

California Fraction Mining Claim, and some or one of

said persons participating in such unlawful assembly,

shot and wounded plaintiff, then said defendants so

participating would be liable for any injury inflicted

notwithstanding the fact that they themselves or any

of them did not do the shooting."

12. The Court erred in giving the following instruc-

tion to the jury:

"You are instructed that under the evidence in this

case one Finlay Mcintosh, with his associates and em-

ployees, was entitled to the possession of the California

Fraction Mining Claim on the 15th day of August, 1901,

under an order of the Judge of this court and a bond!

of ten thousand dollars approved by said Judge, and if

vou believe from the evidence that said defendants or
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any of them, in company with other unknown persons,

entered forcibly upon said claim for the purpose of

evicting said Mcintosh and his employees therefrom,

and with force and arms did evict them therefrom, then

such an assembly of persons was an unlawful assembly

as defined in these instructions."

13. The Court erred in giving the following instruc-

tion to the jury:

"If you believe from the evidence that plaintiff was

sliot and injured as alleged in the complaint, then such

shooting and injury would in law amount to an assault

and battery, and if you believe from the evidence that

fuich assault and battery, if it was committed, was com-

mitted in a spirit of wantonness, recklessness or malic-

iousuess, with no legal excuse or justification, then I

instruct you that the plaintiff is not confined to damages

which are merely compensatory, but he may also re-

cover what the law terms 'exemplary' or 'punitive'

damages. I further instruct you that 'exemplary dam-

ages' and 'punitive damagees' are so called to distin-

tlnguish them from compensatory damages or loss sus-

tained, and are inflicted as a kind of punishment for the

wrong done to the plaintiff with a view of preventing

similar injuries or wrongs by others."

14. The Court erred in overruling the objection of the

•lefendants and admitting in evidence the order of the

District Court under date of August 7th, 1901, which

reads as follows:
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''In the United ^States District Court for the District of

Alaska, Second Dimsion.

J. T. PRICE aud CHRIsS W. TREM-,

PER,
j

Plaintiffs,/

vs. I

FINLAY McIXTOSH, PETER :sr(IN-\

TOSH aud C. E. BAYLES,
j

Defendants. (

Order.

Tlie motion of the defendants lierein for the modifi-

cation of the injunction heretofore allowed, coming ou

regularly to be heard this 1st day of August, 1901,

Charles A. Johnson appearing for plaintiffs and W. T.

Hume appearing for defendants, and the Court being

fully advised in the premises; and it appearing to the

Court that said injunction should be modified as prayed

by defendants, now on motion of W. T. Hume for de-

fendants, it is ordered and adjudged that the defendants

be, and tliey are hereby, enjoined and restrained from

working and mining said claims described in the plain-

tiffs' complaint and defendants' answer, or any part

thereof until the final determination of this action, un-

less defendants give a good and sufficient bond to be

approved by this Court to the plaintiffs in the sum of

$10,000.00, conditioned that they will faithfully account

for and pay over to the plaintiffs all gold and golddust

extracted by them from said claim over and above the

actually necessary working expenses in extracting said
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gold and golddust, should said plaintiffs ultimatelj^ pre-

vail in said suit and be ultimately decreed and deter-

mined to be the owners of and entitled to the said min-

ing claim and the gold and golddust extracted there-

from.

It is further ordered and adjudged that in the event

said defendants shall give said bond as above required,

ihey shall be allowed and permitted without interfer-

ence by the plaintiffs, their agents, successors or em-

ployees, to mine and operate that certain piece and par-

cel of land described as follows:

Tlie strip of land lying along th.e easterly side line of

wltat is knoAvn and described in tlie complaint herein as

the Second Bench Claim No. 1 Below Snow Gulch, and

abutting upon the northern side line on Bench No. 1

First Tier; the strip or parcel of land being 1061 feet in

leng-th by 18.7 feet in width on the east end, and 2*9 feet

in width on the west end, and otherv/ise known as the

California Fraction, and to extract gold and golddust

therefrom.

Said defendants shall keep full and correct accounts

of the receipts and disbursements in the conduct and

management of said mining claim above last described;

that said accounts shall at all times be open to the in-

spection of plaintiffs, or their attorneys or legal repre-

sentative at any or all reasonable times; and the de-

fendants shall render a general statement to this Court

(*f the receipts and disbursements of said mine as afor<»-

said on the 10th and 25tli days of each month; the said

claims shall be worked and operated by said defendants
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until the final determination of this action or further

order of this Court.

Done in open court on this 7th day of August, A. D.

1901.

(Signed) AKTHUR IT. NOYES,

Judge of the United States District Court for Alaska,

Second Division."

15. The Court erred in permitting the witness Stev-

ens, over the objection and exception of the defendants,

to testify as to the condition of the plaintiff Connors on

the 20th of October, 1902, and immediately prior there-

to, with reference to the use of intoxicating liquors.

The question, objection, ruling of the Court and the

answer of the witness being as follows:

"Q. State, Mr. Stevens, to the jury, what the condi-

tion of Mr. Connors was on the 201:h of October, 1902.

and immediately prior thereto with reference to the use

of intoxicating liquors.

Mr. ORTON.—Objected to as being irrelevant, imma-

terial and the facts set forth in the reply of the plaintiff

are not sufficient to allow this testimony to be intro-

duced, and that a person's condition at the time of exe-

cuting a paper such as this and immediately prior

thereto,, or several days prior thereto as to the use of

intoxicating liquors is wholly incompetent, irrelevant

and immaterial, and insufficient to void a release such

as has been introduced in evidence in this case by the

defendants.
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The COURT.—I think the defendants' contention as

to the law is all right; but I think the plaintiff is en-

titled to show what the condition of the plaintiff was,

as to whether or not he was competent to enter into a

contract; it is a circumstance which may tend to show

what his mental condition was at the time of entering

into this contract which he has a right to bring before

the jnry. Objection overruled.

(Exception taken by the defendants.)

^\y. ORTON.—The further objection to this question

is that the witness is not presumed to have knowledge

of what his condition was; he has not yet been qualified

to answer as to the condition of tlie plaintiff at that

time.

The COURT.—Objection overruled.

A. He was drinking on the 20th and 21st; I am sure

of that."

tfi. Tlie Court erred in permitting the witness SteA---

ens, over tlie objection and exception of the defendants,

to testify that the plaintiff Connors had been drinking

prior to the 20th of October, 1902. The question, ob-

jection, ruling of the Court and the answer of the wit-

ness being as follows:

"Q. Well, state whether or not he had been drink-

in.g prior to the 20th.

:\rr. ORTON.—Objected to as wholly immaterial and

irrelevant, and not tending to show in any way that he

was intoxicated on the 20th—we object to the evidence
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as to bis drinking- the day before as incompetent, irrele-

vant and immaterial, and not tending in any way to

show that he was not wholly capable of transacting bus-

iness on the 20th.

The COURT.—It would be competent, perhaps, to

show that lie had been drinking the day before and con-

tinued in such a condition as to render him incompetent

lo transact business on the 20th. Objection overruled.

^^'e will have to give him a chance to show, of course,

what the real condition was; we could not shut this

testimony out entirely.

(Exception reserved by the defendants.)

A. Yes, he was drinking prior to that.

Mr. ORTON.—We move to strike that out as incom-

petent the mere fact that he was drinking prior to that

—the mere fact that a man had been drinking would

not signifying anything nor disqualify him to attend

to business.

The COURT.—Motion overruled. Exception reserved

by defendants."

17. The Court erred in permitting the witness Stev-

ens, over the objection and exception of the defendants,

to testify to what extent the plaintiff Connors had been

drinking the day before the 20th of October, 1902. The

question, objection, ruling of the Court and answer of

the witness being as follows:

''Q. To what extent had he been drinking? To what

extent was he intoxicated immediately prior to that

day?
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^Iv. ORTON.—Yon mean the dav before?

Jlr. HOHOFIELD.—Yes.

:Mr. ORTON.—Defendants object to that as being ir-

relevant, immaterial and incompetent, and not tending

in any way to show that he was incompetent of trans-

acting bnsiness on the day the release was signed.

The COURT.—Objection overrnled. We don't admit

it believing that it follows as a natural seqence, even

if he were drinking the day before lie had become dis-

qualified to enter into a valid contract on the day fol-

lowing.

:\rr. SOHOFIELL).—We do not offer it for that purpose,

if the Court please, but merely as testimony showing

what his condition was leading down to the 20th; that

is all it is offered for the purpose of showing.

The COURT.—Objection overruled. Exception re-

served by defendants.

A. Well, he was drinking and in a drunken condi-

tion i)i-io]* to tliat date."

18. The Court erred in overruling tlie objection in-

terposed by the defendants to the question asked the

vritness Stevens which read as follows:

"Q. Now, explain to the jury what his condition was

as to being under the influence of intoxicating liquors

on the 20th, the 19th and 20th, as to his general capa-

bilities, as you may have observed them on these dates,

2;enerallv, to what extent was he intoxicated?"
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The objection, niling of The Court aud answer of the

witness to said question were as follows:

"^Mr. ORTOX.—Objected to as incomjjetent, irrele-

vant and immaterial, that being a question of law, and

calling for a conclusion, not being a competent ques-

tion at all. and al.^o because it makes this witness an

expert as to what the degree of intoxication was neces-

sary to disqualify a man for the transaction of business,

and the witness has not been qualified as an expert on

intoxication.

Mr. SrHOFIELD.—That is not the purpose of the

question at all. He has testified that he Avas drinking and

in a drunken condition: he has a right to state to the

jury to what extent the man was drunk

—

The COURT.—You have the right to show that, but

T don't think the witness ought to be made the judge of

whether he was incapacitated to enter into a contract

or not. Objection overruled. He may answer this

question if he can.

(Exception reserved by the defendants.)

A. Well, the man was in a staggering condition and

you roiiid see that he had been drinking all the time."

19. The Court erred in overruling the objection of

the defendants to the following question asked the wit-

ness Stevens:

"Q. For what length of time had this condition ex-

isted prior to the 20th?"

The objection, ruling of the Court and answer of the

witness to said question being as follows:
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"Mr. OTvTON.—Objected to as irrelevant, incompe-

tent and immaterial, presuming^ on the face of the ques-

tion that it had existed, is suggestive and leading, and

is not relevant to show that Mr. Connors was incompe-

tent on the 2'Oth.

The OOURT.—That objection is overruled.

(Exception taken bj defendants.)

A. Well, that is pretty hard to tell; I c(mld not ex-

actly tell that; he had been drinking so often; I had

seen him sleeping on chairs and tables, or stretched out

on chairs and tables; I couldn't tell just how long it had

been."

20. The (*ourt erred in perniittiDg the witness Han-

ritty, over the objection and exception of the defendants,

to testify as to the general condition of the plaintiff

Connors on tlie 20th of October, 1002, and for several

days prior tl)ereto, with reference to being in a drunken

condition. The question, objection, ruling of the Court

and answer of the witness being as follows:

"Q. Now, state to the jury what his general condi-

tion was on that date and for several daj^s prior thereto

with reference to being in a drunken condition,

Mr. ORTON.—We object to it as immaterial, and not

tending in any Avay to show that Connors was incompe-

tent through drunkenness or otherwise to execute the

release in evidence here at the time it was executed.

(Objection was overruled and exception reserved by

the defendants.)

A. He was drunk."
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21. The Court erred in overruling the objection of

the defendants to the question asked the Avitness Han-

ritty which read as follows:

"Q. Now, during the times that you saw him two or

three times each day, as you have testified, state to the

jury what his general condition was as you saw him

with reference to being intoxicated or otherwise."

The objection, ruling of the Court and answer of the

witness to said question being as follows:

"Mr. ORTO'N.—^Oibjected to as incompetent, irrelevant

and immaterial, and as not tending in any way to show

that he was intoxicated at the time the release was ex-

ecuted or incapable and disqualified to transact busi-

ness, or to execute the release at the time it was ex-

ecuted.

(Objection overruled and exception reserved by the

defendants.)

A. On what date was this?

Q. On the 20th, and immediately prior thereto.

A. Well, he was drunk every time I seen him, for

several nights and days; I only seen him sober in the

first two or three days I was in town, but he looked then

like he had been drinking before then."

22. The Court erred in overruling the objection of

the defendants to the question asked the witness Han-

ritty, which read as follows:

"Q. Now, to what extent would you say he was

drinking, Mr. Hanritty; describe what seemed to be

his general condition to the jury on the dates mentioned,

the 26th, and immediately prior thereto."
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The objection, ruling of the Court and answer of the

witness being as follows:

Mr. ORT'ON.—^Objected to as incompetent, irrelevant

and immaterial. He is asked his general condition, to

describe his condition in a general way for a number of

days. That would not tend to show that he was not in

such a condition in any way as to be unable to execute

this release at the time it was executed.

(Objection overruled and exception taken by the de-

fendants.)

(No answer.)

Q. Generally, what was his condition. You say he

was drinking? A. Yes, sir."

23. The Court erred in permitting the witness Kelly,

over the objection and exception of the defendants, to

testify as to whether or not the plaintiff Connors had

been drinking immediately prior to the 20th of October,

1S02. The question, objection, ruling of the Court and

answer of the witnesis being as follows:

"Q. Do you know whether or not he had been drink-

ing immediately prior to the 20th day of October, 1902?

Answer that by yes or no.

Mr. ORTON.—Objected to as immaterial, irrelevant

and incompetent, and not tending in anywise to show

that he was not competent to execute this release on the

date on which it was executed.

(Objection overruled, and exception reserved by the

defendants.)

A. Yes, sir."



vs. R. C. Connors. 1G7

24. The Court erred in permitting the witness Kelly,

over the exceptions of the defendants, to testify to what

extent the plaintiff Connors was drinking up to that

time and immediately prior to the 20th of October, 1902.

The question, objection, ruling of the Court and answer

of the witness being as follows:

"Q. State to what extent he was drinking up to that

time, immediately prior to the 20th.

Mr. ORTO'N.—Objected to as immaterial, irrelevant

and incompetent, and not tending to shov>' his condition

was not such as to render him incapable to sign the re-

lease at the date it was signed, nor is it shown to be

within the knowledge of the witness.

(Objection overruled and exception reserved by the

defendants.)

A. Well, he was drinking every time I seen him,

drinking every day, every time he could get one; I never

seen him refuse one."

25. The Court erred in permitting the witness Kelly,

over the objection and exception of the defendants, to

testify whether or not in a general way the plaintiff

Connors was drinking heavily on the forenoon of Oct-

ober 20th. The question, objection, ruling of the Court

and answer of the witness being as follows:

''Ci. Do you know whether or not in a general way he

was drinking heavily that forenoon?

Mr. ORTON.—Objected to as incompetent, irrelevant

and immaterial, and not the way to prove drunkenness.
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(Objection overruled and exception reserved by the

defendants.)

A. Yes, he was; him and I had three or four together,

and I seen him at the bar six or seven times before

that." I

26. The Court erred in overruling the abjection of

the defendants to the question propounded to the plain-

tiff Connors when recalled in rebuttal, reading as fol-

lows:

"Q. State to the jury what his general condition was

when he came to get you to go and talk to Charlie

Hoxsie."

Tlie objection, ruling of the Court and answer of the

witness being as follows:

"Mr. ORTON.—Objected to as immaterial, irrelevant

and incompetent, and has no bearing upon any of the

issues in this case.

Mr. SCHO'FIELD.—The purpose of it is to show that

Maher would come to the plaintiff in this case and pro-

ceed to set up the drinks to this plaintiff and continue

to do so until he got in a condition to go dwn and talk

with Hoxsie. That is the purpose of it.

Mr. ORTON.—That would be wholly incompetent, ir-

relevant and immaterial, and tending in no way to show

that the man was drinking at the time he signed this

release.

The COURT.—Objection overruled, exception taken

by defendants.

A. Well, the first time he came we had some drinks
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together; he bought some drinks, and he told me after

we had had two drinks together that Hoxsie wanted to

see me. We stayed together for a little while and then

he set 'em up again once or twice, and then he wanted

me to go up and see Hoxsie again. He said he didn't

know what Hoxsie wanted me for; I didn't know about

going up there, and so I didn't go then."

27. The Court erred in denying the defendants' mo-

tion to sti'ike out the answer to the question mentioned

in assignment No. 26, and in stating after his ruling in

the presence of the jury, the following: "It is for the

jury to determine whether he was sent out as a sort of

decoy duck or not."

The motion and ruling of the Court thereon being as

follows

:

"Mr. OKTON.—I now move to strike out the last an-

swer as being wholly irrelevant for the purpose stated

by counsel. The mere fact that these men had a couple

of drinks togethei* down town has nothing to do

with the fact of this man being drunk when he signed

the release. This is some days previous, as I under-

stand the testimony, to the signing of the release.

The COURT.—Motion denied; it is for the jury to

determine whether he was sent out as a sort of decoy

duck or not."

28. The Court erred in permitting the plaintiff Con-

nors over the objection of the defendants, to answer the

following question:
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"Q. Now, state whether or not, Mr. Connors, at any

time or place or any occasion you knowingly signed a

release whereby you understood you were settling or

compromising with the defendants in this case for the

damages due to you on account of the injury received

by you in the Glacier creek riots, as complained of in

this case?"

The objection, ruling of the Court and answer of the

witness being as follows:

Mr. OKTON.—That is objected to because that is the

very issue that we are trying in this case—that is the

very question which the jury are here to try, and this

calls for the conclusion which the jury alone are to an-

swer by their verdict. That is the conclusive question.

It is objected to as calling for the conclusion of the

witness upon the law, and also as being a compound

and complex question. The release speaks for itself as

to its subject

—

(Objection overruled. Exception taken by defend-

ants.)
J

A. I never remembered of signing any release."

Wherefore the said defendants pray that said judg-

ment be reversed, and that they be restored to all things

they have lost thereby.

IRA D. ORTOX,

ALBERT FIXK,

Attorneys for said Defendants.

[Endorsed]: No. 832. Original. In the United

States District Court for the District of Alaska, Second
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Division. E. C. Oonnors, Plaintiff, vs. Till Price et al.,

Defendants. Assignment of Errors. Filed in the Office

of the Clerk of the United States District Court, Alaska,

Second Division, at Nome, Alaska. May 13, 1905. Geo.

V. Borchsenius, Clerk. By Jno. H. Dunn, Deputy Clerk.

Ira D. Orton, Attorney for Defendants. McB.

In the United States District Court for the District of

Alaska, Seeond Dirision.

R. O. CONNORS, \

Plaintiff,

vs.

No.832.
TILL PRICE, GABE PRICE, CRISS

W. TREMPER and JAFET LINDE-

BERG,
Defendants.

Petition for Writ of Error and Order Allowing Same.

Come now the defendants Till Price, Gabe Price, Criss

W. Tremper, and Jafet Lindeberg, and feeling them-

selves aggrieved by the judgment made and entered

herein on the 6th day of ^Slarch, 1905, petition the Court

to allow them a writ of error herein to the United States

Circuit Court of Appeals for the Ninth Circuit, and fur-

ther pray the Court to fix the amount of security to be

given by them on said writ of error.

Dated Nome, Alaska, May 13, 1905.

ALBERT FINK,

IRA D. ORTON,
Attorneys for said Defendants.
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Order.

The foregoing petition for writ of error is liereby al-

lowed; the said defendants are to give a bond in the

sum of twenty-five hundred dollai's conditioned accord-

ing to law, to be approved by the undersigned Judge of

this court, and when so given and approved, to operate

as a supersedeas.

Done at Nome, Alaska, May 13, 1905.

ALFRED S. MOORE,

Judge of the United States District Court, District of

Alaska, Second Division.

[Endorsed] : No. 832. In the United States District

Court for the District of Alaska, Second Division. R.

C. Connors, Plaintiff, vs. Till Price et al., Defendants.

Petition for Writ of Error and Order Allowing Same.

Filed in the Office of the Clerk of the United States Dis-

trict Court, Alaska, Second Division, at Nome, Alaska.

May 13, 1905. Geo. V. Borchsenius, Clerk. By Jno. H.

Dunn, Deputy Clerk. Ira D. Orton, Attorney for .

Vol. 3, Orders and Judgments, page 240. McB.



vs. R. C. Connors. 173

/» the Vnifed States District Court for the District of

Alaska, Seco)ii} Diiisiou.

R. C. COXXORS,
Plaintiff.

vs.

TILL PRICE, GABE PRICE, CRISS
TREMPER and JAFET LIXDE-
BERG,

Defendants.

Bond on Writ of Error.

Know all men hj these presents, that we. Till Price,

Gabe Price, Criss Tremper and Jafet Lindeberg, as prin-

cipals, and Eugene Chilberg and A. F. Guinan, as sure-

ties are held and finnly bound unto R. C. Connors, plain-

tiff in the above-entitled action, in the sum of twenty-five

hundred dollars for the payment of which well and truly

to be made, we bind ourselves, our and each of our heirs,

executors, administrators and assigns, firmly by these

presents.

Sealed with our seals and dated this 13th day of May,

1905.

Whereas, lately at a session of the United States Dis-

trict Court, in an action pending in said court between

R. C. Connors, plaintiff, and Till Price, Gabe Price, Criss

Tremper and Jafet Lindeberg, defendants, a judgment

was on March 6th, 1905, rendered and entered in favor of

said plaintiff and against said defendants, and said de-

fendants having obtained from said District Court an
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order allowing a writ of error to the United States Cir-

cuit Court of Appeals for the Ninth Circuit, to review

said judgment, and a citation directed to the said R. C.

Connors is about to be issued citing and admonishing

him to be and appear at the United States Circuit Court

of Appeals for the Ninth Circuit, at San Francisco,

State of California.

Now, therefore, the condition of the above obligation

is such that if the said Till Pl'ice, Gabe Price, Criss

Tremper and Jafet Lindeberg, defendants, shall pros-

ecute their said writ of error to effect and answer all

damages and costs if they fail to make their plea good,

then this obligation shall be void; otherwise it shall

remain in full force and effect.

JAFET LINDEBERG.

By IRA D. ORTON, [Seal]

His Attorney.

TILL PRICE.

By ALBERT FINK, Atty. [Seal]

GABE PRICE.

By ALBERT FINK, Atty. [Seal]

CIHRIS TREMPER
By ALBERT FINK, Atty. [Seal]

[Seal]

[Seal]EUGENE CHILBERG.

A. F. GUINAN. [Seal]
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Iss.
United States of America,

District of Alaska.

Eugene Ohilberg and A. F. Guinan, being first duly

sworn, each deposes and says, that he is one of the

sureties to the foregoing bond; that he is worth the

sum of twenty-five hundred dollars, over and above all

debts and liabilities and exclusive of property exempt

from execution.

EUGENE OHILBERG.

A. P. GUINAN.

Subscribed and sworn to before me this 13th day of

May, 1905.

[Notarial Seal] O. G. OOWDEiN,

Notary Public in and for the District of Alaska, Resid-

ing at Nome.

The foregoing bond is hereby approved in open court

this 13th day of May, 1905.

ALFRED S. MOOUE,

Judge.

[Endorsed] : No. 832. In the United States District

Court for the District of Alaska, Second Division. R.

C. Connors, Plaintiff, vs. Till Price et al.. Defendants.

Bond on Writ of Error. Filed in the Office of the Clerk

of the United States Distinct Court, Alaska, Second

Division, at Nome, Alaska. May 13, 1905. Geo. V.

Borchsenius, Clerk. By Juo. H. Dunn, Deputy Clerk.

Ira D. Orton, Attorney for . Civil Bonds No. 3,

page 89. McB.
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Writ of Error (Copy).

UNITED STATES OF AMERIOA^ss.

The President of the United States of America, to the

Honorable the Judge of the United States District

Oourt for the District of Alaska, Second Division,

Greeting:

Because in the record and proceedings, as also in the

rendition, of the judgment of a plea which is in the said

District Court, before you, between R. C Connors, plain-

tiff, and Till Price, Gabe Price, Clnss Tremper and Jafet

Lindeberg, defendants, a manifest error hath happened

to the great damage of the said Till Price, Gabe Price,

Oriss Tremper and Jafet Lindeberg, plaintiffs in error,

as by their complaint appears.

We, being willing that error, if any hath been, should

be duly corrected and full and speedy justice be done

to the parties aforesaid, in this behalf, do command you,

if judgment be therein given, that then under your seal,

distinctly and openly, you send the record and proceed-

ings aforesaid, and all things concerning the same, to

the Justices of the United States Circuit Court of Ap-

peals for the Ninth Circuit, in the city and county of

San Francisco, in the State of California, together with

this writ, so as to have the same at the said place in

said circuit on the 10th day of June, 1905, that the

record and proceedings aforesaid being inspected,

the said Circuit Court of Appeals may cause further to

be done therein to correct these errors what of right and
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according- to the laAvs and customs of the United States

should be done.

Witness the Honorable MELiVILLE W. FULLEE,

Chief Justice of the Supreme Court of the United States,

this 13th day of :\ray, 1905.

Attest my liand and seal of the United States Dis-

trict Court for the District of Alaska, Second Division,

at the clerk's office at Nome, Alaska, this 13th daj' of

May, 1905.

[Seal of Court] GEO. V. BORCHSENIUS,

Clerk of the United States District Court for the Dis-

trict of Alaska, Second Division.

By Jno. H. Dunn,

Deputy Clerk.

Allowed this 13th day of May, 1905.

ALFRED S. MOORE,

Judge of the United States District Court for the Dis-

trict of Alaska, Second Division.

The foregoing- being a true copy of writ of error was

lodged in the clerk's office of the District Court, District

of Alaska, Second Division, this 13th day of May, 1905.

GEO. V. BORCHSENIUS,

Clerk District Court, District of Alaska, Second Div-

ision.

By Thos. H. Dunn,

Deputy Clerk.

[Endorsed]: No. 832. In the United States District

Court for the District of Alaska, Second Division. R.
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C. Connors, Plaintiff, vs. Till Price et al., Defendants.

Lodged Copy Writ of Error. Filed in the Office of the

Clerk of the United States District Court, Alaska, Sec-

ond Division, at Nome, Alaska. May 13, 1905. Geo.

V. Borchsenius, Clerk. By Jno. H. Dunn, Deputy Clerk.

Ira D. Orton, Attorney for Defendant.

/;; the District Court hi (uid for the District of Alaska, Sec-

ond Division.

K. C. CONNORS,
Plaintiffs,

vs.

J. W. GKIFFIN, TILL PIUCE, JAFET I ^^ ^^^
LINDEBERG, FRANK PRICE,

GABE PRICE, JOHN ERICKSON
and CHRIS TREMPER,

Defendants.

Clerk's Certificate to Transcript.

I, Geo. V. Borchsenius, clerk of the District Court of

Alaska, Second Division, do hereby certify that the fore-

lioing' typewritten pages, from 1 to 132, both inclusive,

is a true and exact transcript of the judgment-roll con-

sisting of the conii)laint, summons, alias summons, an-

swer, rc])ly answer of defendant Griffin, separate

nnswer of Jafet Lindeberg, reply to separate answer

of Lindeberg, amended answer of J. W. Griffin, re-

jdy to amended answer of Griffin, and amended

reply to answer of Price et al.. minute order, non-

f-'uit of J. W. Griffin and John Erickson, verdict,
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judgiiient, bill of exceptions, assigiiment of errors, peti-

tion for writ of error and order allowing same; and

bond on writ of error, and lodged copy writ of error in

the case of R. C. Connors vs. J. W. Griffin, Till Price,

Jafet Lindeberg, Frank Price, Gabe Price, John Erick-

sou and Chris Tremper, number 832'—Civil, and of the

whole thereof as appears from the records and files in

my office at Nome, Alaska; and further certify that the

original writ of error and the original citation in the

above-entitled cause are attached to this transcript.

Cost of transcript, $39.50, paid by Ira D. Orton, at-

torney for defendants.

In witness whereof, I have hereunto set my hand and

affixed the seal of said Court this 19th day of June, A.

D. 1905.

[Seal] GEO. Y. BORCHSENIUS,

Clerk.

Angus McBride,

Deputy Clerk.

Writ of Error (Originil).

UNITED STATES OF AMERICA—ss.

The President of the United States of America, to the

Honorable the Judge of the United States District

Court for the District of Alaska, Second Division,

Greeting:

Because in the record and proceedings, as also in the

1 endition of the judgmen of a plea which is in the said

District Court, before you, between R. C. Connors,
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plaintiff, and Till Price, Gabe Price, Ctiss Tremper and

Jafet Lindeberg-, defendants, a manifest error hath

happened to the great damage of the said Till Price,

Gabe Price, Ciriss Tremper and Jafet Lindeberg, plain-

tiffs in error, as by their complaint appears.

We, being willino that error, if any hath been, should

be dnly corrected and full and speedy justice be done

to tlie parties aforesaid in this behalf, do command you,

if judgment be therein given, that then under your

seal, distinctlj^ and openly, you send the record and pro-

ceedings aforesaid, and all things concerning the same,

to the Justices of the United States Circuit Court of

Appeals for the Ninth Circuit, in the City and County

of San Francisco, in the State of California, together

with this writ, so as to have the same at the said place

in said circuit on the 10th day of June, 1905, that the

record and proceedings aforesaid being inspected, the

said Circuit Court of Appeals may cause further to be

(lone therein to correct these errors what of right and

according to the laws and customs of the United States,

should be done.

Witness the Honorable MELVILLE W. FULLER,

Chief Justice of the Supreme Court of the United States,

this 13th day of May, 1905.

Attest my hand and seal of the United States District

Court for the District of Alaska, Second Division, at
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the clerk's office at Nome, Alaska, this 13th day of May,

1905.

[Seal] GEO. V. BORCHSENIUS,

Clerk of the United States District Court for the Dis-

trict of Alaska, Second Division.

By Jno. H. Dunn,

Deputy Clerk.

Allowed this 13th day of May, 1905.

ALFRED S. MOORE,

Judge of the United States District Court for the Dis-

trict of Alaska, Second Division.

[Endorsed] : No. 832. Original. In the United

States District Court, for the District of Alaska, Second

Division. R. C. Connors, Plaintiff, vs. Till Price et al.,

Defendants. Writ of Error.

Citation.

UNITED STATES OF AMERICA—ss.

To R. C. Connors, Greeting:

You are hereby cited and admonished to be and ap-

pear at a term of the United States Circuit Court of Ap-

l)eals for the Ninth Circuit to be holden in the city of

San Francisco, on the 10th day of June, 1905, pursuant

to a writ of error filed in the clerk's office of the Dis-

trict Court of the United States, for the District of Al-

aska, Second Division, wherein Till Price, Gabe Price.

Criss Tremper and Jafet Lindeberg are plaintiffs in
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error, and you are defendant in error, to show cause, if

any there be, why the judgment in the said writ of er-

ror mentioned should not be corrected and speedy jus-

tice should not be done in that behalf.

Witness the Honorable MELVILLE W. FULLER,

Chief Justice of the Supreme Court of the United States,

this 13th day of May, 1905.

ALFRED S. MOORE,

Judg-e of the United States District Court for the Dis-

trict of Alaska, Second Division.

[Seal] Attest: GEO. V. BORCHSENIUS,

Clerk of the United States District Court for the Dis-

trict of Alaska, Second Division.

By Jno. H. Dunn,

Deputy Clerk.

Personal service of foregoing citation admitted June

5th, 1905.

GEO. D. SCHOFIELD,

Attorney for Defendant in Error.

[Endorsed]: 832. In the United States District

Court, for the District of Alaska, Second Division. R.

C. Connors, Plaintiff, vs. Till Price et al., Defendants.

Citation.

[Endorsed]: No. 1215. United States Circuit Court

of Appeals for the Ninth Circuit. Till Price, Gabe
Price, Criss Tremper and Jafet Lindeberg, Plaintiffs in
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Error, vs. R. <'. Conuors, Defendant in Error. Tran-

script of Record. Upon Writ of Error to ttie United

^'tates District Court for tlie District of Alaska, Second

Division,

Filed July 12, 1905.

F. D. MONCKTON,

Clerk.
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United States Circuit Court of Appeals

FOR THE NINTH CIRCUIT.

TILL PRICE, ETAL.,

Plaintiffs in Error,

vs.

R. C. CONNORS.
Defendant in Error.

BRIEF FOR PL-AJXTTFFS LS ERROR.

STATEMENT OE THE CASE.

This cause comes before this Court on win of error

to the United States District Court for the District of

Alaska, Second Division. The action was for dam-

ages for personal injuries sustained as the result of a

gunshot wound. Plaintiffs in error (defendants be-

low), in their answer, affirmatively alleged that de-

fendant in error (plaintiff below), for a valuable con-

sideration, had released and discharged them from lia-

bility for the alleged cause of action (pp. 12, 19, 24).

and on the trial introduced in evidence a written re-



lease, excuted and acknowledged by plaintiff (p. 92) ;

furthermore, proved the signatures of plaintiff, the sub-

scribing witnesses and the notary and introduced evi-

dence of the payment and receipt of the consideration

(pp. 91, 94, 103, 104). In rebuttal, the plaintiff denied

all knowledge of the execution of this contract and in-

troduced evidence to the effect that at and before the

time of execution of the release he was in a state of in-

toxication (pp. 108-127). There was no evidence of

any rescission of this release by plaintiff or of restora-

tion of the consideration.

Upon the close of the evidence the defendant re-

quested the Court to charge the jury that a release, al-

though executed by one wholly incompetent by reason

of intoxication, is not void but voidable and can be

avoided only after restoration of the consideration re-

ceived within a reasonable time. This instruction was

refused (p. 131).

The Court, however, did instruct the jury as follows:

" If you believe from the evidence that the written re-

" lease * * was signed by the plaintiff at a time when
" he was not in a condition to understand what he was

" doing, then such a release would not be binding upon

" the plaintiff and would constitute no defense. * * *

" If you believe from the evidence that plaintiff receiv-

" ed the sum of five hundred dollars from one Charles

" Hoxsie, acting as agent for defendants, or any of

" them, such fact would be immaterial if you further

" believe from the evidence that the said release was



" fraudulently obtained or was signed at a time when
" plaintiff did not realize what he was doing, and under

" these circumstances, it would not be necessary that

" plaintiff should tender back said money or repay the

" same to defendants, but the jury should, in case they

" return a verdict for plaintiff, deduct said sum of $500
" from the damages assessed; if they believe from the

" evidence that such sum was paid to
.
plaintiff"

(P- 137)-

The jury found a verdict for plaintiff for $1440.00,

and judgment was entered accordingly (pp. 30, 31).

ASSIGNMENT OF ERRORS.

Plaintiffs in error rely upon the following specifi-

cations of error:

The Court erred in refusing to give to the jury in-

struction No. 2, requested by said defendants, which

reads as follows: "A release executed, even though it

" be executed by one who is wholly incompetent by

" reason of intoxication to legally execute such release,

" is not thereby rendered void, but merely voidable.

" In such case, if the plaintiff desired to void said re-

" lease, it was his duty to restore, or offer to restore,

" within a reasonable time, everything of value which

" he received as the consideration for such release, and

" in the event of such failure to do so, he will be bound
" by the release, even though the jury should believe

" that he was so intoxicated at the time of signing it as

" to be incompetent of executing it."



The Court erred in giving the following instruction

to the jury: "And in this case, if you believe from the

" evidence that the written release offered in evidence

'• by the defendants was signed by the plaintiff at a

" time when he was not in a condition to understand

" what he was doing, then such release would not be

" binding upon the plaintiff, and would constitute no

" defense against the cause of action set forth in the

" complaint."

The Court erred in giving the following instruction

to the jury: "I also instruct you in this connection, that

''
if you believe from the evidence that plaintiff receiv-

' ed the sum of five hundred dollars from one Charles

" Hoxsie, acting as agent for defendants, or any of

" them, such fact would be material if you further be-

" lieve from the evidence that the said release was
" fraudulently obtained or was signed at a time when
" plaintiff did not realize what he was doing, and

" under those circumstances, it would not be necessary

" that plaintiff should tender back said money or repay

" the same to defendants, but the jury should, in case

" they return a verdict for plaintiff, deduct said sum of

" $500 from the damages assessed, if they believe from

" the evidence that such sum was paid to plaintiff."

BRIEF OF ARGUMENT.

A contract made by one intoxicated, even to such a

degree that he is without understanding of his act, is



voidable, not void and can be rescinded only within a

reasonable time and upon restoration of the considera-

tion received.

In Carpenter vs. Rodgers, 6i Mich., 595, it is said:

" The Court, in charging the jury, said upon the sub-

" ject of rescission, and the condition of the plaintiff at

" the time the trade was made: 'If he was so drunk

" 'that he did not know what he was about, the contract

" 'would be void, and so no rescission of the contract

" 'would be needed. * * ' This was error. A con-

" tract entered into by a person who is so drunk as not

" to know what he is doing is voidable only, and not

" void, and may therefore be ratified by him when he

"becomes sober: Story on Sales, Sec. 15; Benjamin

" on Sales, Sec. 43 ; Bishop on Contracts, Sec. 304; Mat-

" thews vs. Baxter, I. R. 8 Ex., 132; Caulkins vs. Fry,

"35 Conn., 170; Foss vs. Hildreth, 10 Allen, j(i-j(^]

" Van Wyck vs. Brasher, 81 N. Y., 260; Warnock vs.

" Campbell, 25 N. J. Eq., 485; French vs. French, 8

" Ohio, 214; Noel vs. Karper, 53 Pa. St., 97; Dulany

" vs. Green, 4. Harr. (Del.), 285; Cummings vs. Henry,

" 10 Ind., 109; Cory vs. Cory, i Ves. Sr., 19; Pitt vs.

" Smith, 3 Camp., 33 ; Newell vs. Fisher, 1 1 Smedes &
" M., 431; Reynolds vs. Waller, i Wash (Va.), 164;

^^ Menkins vs. Lightner, 18 111., 282; Taylor vs. Pat-

^^ rick, I Bibb., 168; Broadwater vs. Dame, 10 Mo.,

" 277; Hutchinson vs. Brown, i Clarke Ch., 408; Story

" on Contracts, 27, 28; Chitty on Contracts, 153, 154."



See, also:

Mattair vs. Card, i8 Fla., 761;

Mansfield vs. Watson, 2 la., 1 1 1
;

Hawley vs. Howell, 60 la., 79;

Lacy vs. Mann, 59 Kan., 777;

Smith vs. Williamson, 8 Utah, 219;

Loftus vs. Maloney, 89 Va., 576.

In /o^if vs. Williams, 42 Ind., 565, it is said: "Con-

ceding that the evidence shows that the deceased,

when he executed the note was too much intoxicated

to bind himself by the contract, w^hich, however, may

well be doubted, there is a ground on which even that

defense must be held to be insufficient, and that is

that the contract was not, on account of the intoxica-

tion of Downey, rendered absolutely void, but was

only voidable, and that to avoid it he or his represen-

tative must have restored what was received by him

under the contract, before he could be relieved from

its obligation."

See, also:

McGuire vs. Callahan, 19 Ind., 128.

It is elementary law that the plaintiff cannot attack

the contract under which he has received the considera-

tion, while keeping that consideration. He cannot

speculate on winning more and at the same time hold

what he has received. Under the Court's instruction,

had the jury found for the defendants, the plaintiff



could still keep the five hundred dollars. In effect this

instruction charged the jury that the plaintiff had been

damaged in a sum in excess of five hundred dollars.

In the premises it is respectfully submitted that the

judgment of the Court belo^be rever^ed^ x? y^ •

Attor

THOMAS H. BREEZE,
Of Counsel.
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REPLY BRIEF OF DEFEXDAXT IX ERROR.

THE FACTS.

The facts constituting plaintiff's (defendant in error)

case as alleged in the complaint and found by the jury

to be true, may be succinctly stated as follows:

Plaintiff was a miner and on August 15th, 1901, went

to a mine called Califoexia Fraction, to work under

the employ of certain men who were then the ostensible

owners of and in possession of the mine. After plain-



tiff had accepted employment, the defendants came to

the mine and assaulted plaintiff, shooting him in the

leg. The plaintiff, because of the wound, was confined

to his bed from August 15th, 1901, to September 2nd,

1901, and during that time required medical attendance,

and was unable to work up to December 15th, 1901.

The plaintilf lost $600.00 in possible wages, and was

compelled to pay board amounting to $180.00 for that

period. He also suffered great pain, and his capacity

for manual labor has been very much impaired as a

result of the assault.

The defendants (plaintiffs in error) denied all the

facts alleged by plaintiff", and also set up as a defense,

that plaintiff had executed to them a release of all lia-

bility arising out of the assault set forth in the com-

plaint, in consideration of the receipt of $500.00. Plain-

tiff in reply denied the execution of the alleged release,

and receipt of the money, and also asserted that if such

a release was in existence, it had been procured from

plaintiff' by fraud and deceit, while plaintiff was intox-

icated to such an extent as to be entirely unable to

transact business.

The case was tried before a jury, and a verdict was

rendered in plaintiff's favor, and against defendants

(plaintiffs in error), for the sum of $1440.00. Defend-

ants have sued out a writ of error, complaining of

errors of law, alleged to have been committed by the

lower Court in the admission of evidence, and the charge

to the jury. There are twenty-eight assignments of

error upon which defendants rely, and to most of these



we shall confine our attention after we have stated the

general propositions of law, which legitimately arise

from the record, and control the decision of the case

on appeal.

THE LAW.

The Verdict of the Jury Presupposes that All the Facts Testified

to by Plaintiff and His Witnesses Are True, and Since There

Is a Conflict of the Evidence, the Conflict Must Be Resolved

in Plaintiff's Favor to Sustain the Verdict.

We think this proposition hardly needs argmnent.

The rule of conflict of evidence has become firmly estab-

lished in our practice, and the Appellate Court will not

disturb a verdict based upon conflicting evidence, unless

it is apparent from the face of the record that the ver-

dict is the outcome of passion and prejudice, or is

based on such slight evidence as to lead the reviewing

tribunal to say that the verdict must have resulted from

other causes than a consideration of the evidence. We
cite herewith a few authorities to illustrate this

proposition.

Eeay v. Butler, 95 Cal. 206, 2U

:

"It has been held in more than a hundred cases,

commencing with Payne vs. Jacobs, 1 Cal. 39, in

the first published books of reports of this Court,

and ending with Dobinson vs. McDonald, 92 Cal.

33, in the last volume of such reports, that the find-

ing of a jury or a Court as to a fact decided upon
the weight of evidence, will not be reviewed by this

Court; and so the general mle is clearly estab-

lished."



This rule "is founded in tlie essential distinction

between the Trial and the Appellate Court under
our system, and grows out of considerations of

jurisdiction; that it is the province of the Trial

Court to decide questions of fact, and of the Appel-

late Court to decide questions of law; that this

Court can rightfully set aside a finding, for want of

evidence, only where there is no evidence to sup-

port it, or where the supporting evidence is so slight

as to show abuse in discretion."

Johnson v. Pendleton, 1 Cal. 133:

"At the trial the testimony was conflicting; no'

point of law was ruled against the defendants, and
they seem to have appealed solely upon the ground
that the jury came to an incorrect conclusion upon
a matter of fact. We have already held, in several

cases, that we ought not to disturb the verdict of

a jury upon a question of fact, where the evidence

is conflicting, and where no rule of law appears to

have been violated."

California Bank v. Sayre, 85 Cal. 102-104:

"There is evidence tending to contradict some
of the testimony above referred to ; but in view of

the conflict, it must be assumed that the evidence

tending to support the judgment is true."

Davis V. Smith, 2 Cal. 423-476:

"Where evidence is conflicting and might have

warranted verdict on either side, it is not the

province of the Court to disturb the finding."

Wilson V. Fitch, 41 Cal. 363:

"The Appellate Court will not disturb the ver-

dict of a jury on the ground that it was not justi-

fied by the evidence when there was a substantial

conflict in the testimony, even though it is greatly

against the weight of evidence."



People V, Hong Quin Moon, 92 Gal. 41:

"Where there is a substantial conflict in the

evidence, it cannot be held upon appeal that the

evidence is insufficient to support a verdict of

conviction, although the evidence seems to pre-

ponderate in favor of the defendant."

Idaho and Oregon Land Company v. Bradbury,

132 U. S. 509, 514:

"It must be borne in mind that, as already seen,

in either classes of cases, whether equitable or

legal, coming up by appeal from a territorial court

after a hearing or trial on the facts, the evidence

at large cannot be brought up (as it is in cases in

equity from the Circuit Court of the United States),

but only a statement of facts in the nature of a

special verdict, and rulings made at the time, and
duly excepted to, on the admission or rejection

of evidence. Consequently, the authority of this

court on appeal from a territorial court, is limited

to determining whether there is any error in

rulings, duly excepted to, on the admission or re-

jection of evidence; and does not extend to a con-

sideration of the weight of evidence, or its suffi-

ciency to support the conclusions of the court."

Cases cited.

We must remember also, that this principle not

only leads the Appellate Court to take as true each

fact alleged in plaintiif's complaint, and proved by

his evidence, but it compels us to assume that plain-

tiff and his witnesses, gave a true account of the

execution of the alleged release upon which defendants

mainly rely. We call the attention of the Court to

the significant fact that no testimony was introduced by

defendants, which in any way tended to prove that



the plaintift: was not assaulted by defendants in the

manner and at the time testified to by him. All of

defendants' testimony and cross examination was

directed toward showing that plaintitf executed a re-

lease valid in law. Under the rule above stated how-

ever, since the testimony on this point was in sharp

conflict, we must assume in behalf of the verdict, that

plaintiff . was intoxicated at the time he signed the

alleged release to such an extent, that he did not know

what he was doing. The verdict of the jury, under

the instructions of the Court, carries with it a finding

to that effect. Defendants seem to see the force of

this deduction, but they complain that even granting

that plaintiif was incompetent when he signed the re-

lease, still he took the money, and he has neither paid

nor tendered it back. This point is carried all through

defendants' objections to testimony and assignment

of errors, and we shall direct our attention to it.

We desire to state however, that plaintiff denied ever

having received the $500.00 (Trans, p. 126). The jury

believed him, and there is an end of the matter, as

the evidence is conflicting on that point. However,

even granting for the sake of argument, that plaintiff

did receive the $500.00, we contend that he was com-

pelled neither to tender nor pay it back, as a pre-

requisite to bringing the action at bar, but that the

jury could allow for it in the verdict as presumably

was done.



Where it is Alleged and Proved that a Release Was Procured by

Fraud and Deceit from a Person Mentally Incompetent at the

Time from Intoxication or Other Causes, Suit for Damages

May Be Brought Without Paying or Tendering Back the Money

Received for the Release.

Sec. 201, Vol, 1, Joyce on Damages:

"The general rule that one who seeks to rescind

a contract must restore the other party thereto to

the position which he was in at the time he entered

into the contract, does not apply where one seeks

to set aside a release which has been procured by
fraud. In such cases a return of the money or

consideration received at the time of and for the

execution of the release, need not be made."

Cases cited.

" * * * r^i^Q ^pi^g y^jIq rjg gathered from the

cases is that in those cases where a court of law

would be authorized to declare a release void, as

above set forth, a return of the consideration is

not necessary. * * * The rule is satisfied by a

tender of the money when the suit is commenced,

or bv its final deduction from the judgment ob-

taine'd. * * * "

Thackrah v. Hass, 119 U. S. 499:

S\Tiopsis. "A transfer of shares in a corporation

procured from the owner while so intoxicated as to

be incapable of transacting business, by fraud with

knowledge of his condition and for a grossly in-

adequate consideration, will be set aside in equity,

and if without any fault of his, he is unable to

restore the consideration, provision for its repay-

ment may be made in the final decree."

Union Pacific Ry. Co. v. Harris, 158 U. S. 333

:

Release was pleaded in action for personal in-

jury. Replication set forth that release was signed

in ignorance of its contents, at a time when plain-
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tiff was under great suffering from liis injuries and

in a state approacliing unconsciousness caused by
his injuries and by the use of moi^pliine.

Court instructed tlie jury that if they made an

allowance to the plaintiff, they should deduct from
it what he had received.

Court said: "To various parts of the charge de-

fendant excepted, but we deem it unnecessary to

go over these exceptions in detail, as the charge

as a whole, was in accordance with the great weight

of authority upon the subject, and was correct upon
the issue joined and the evidence thereon."

Chicago, Eock Island & Pacific R. R. Co. v.

Thomas Doyle, 18 Kan. Rep. 58

:

Action for personal injuries : Release set up in

bar; on page 63 it is stated: "Plaintiff in error

contends that the reply of Doyle to the sixth de-

fense, is wholly insufBcient to avoid the effect of

the release. Vv^e think othei^wise. If Doyle was in

the condition stated in that part of the reply, he

was incapacitated to contract with the Railroad

Company. He could give no suflScient assent to the

release, x^ssuming * * * ^i^^^ j^jg mind was
wandering and that he was under the control of

drugs and medicines taken to subdue and ease his

suffering, pv.d in no condition to know what he was
doing, it would not only be inequitable, but against

authority to hold him responsible for a settlement

made by him in writing with the company for his

personal injuries for the sum of $33.00. The de-

cisions are manifold, that contracts entered into

when, from intoxication, the party was incompetent

to contract, may be avoided. * * * "

"If he was not competent to contract then the

release was not effective. Counsel for plaintiff in

error, however, insist that unless Doyle offered to

rescind the contract, and pay back the money re-

ceived, the release is binding, and he could not re-

cover in the case, and claim that the charge of the
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court, which directed the jury to give the Company
credit for the money paid for the release, provided

Doyle did not intend to execute it, was erroneous.

In support of this proposition they say: 'It gave
him tlie privilege of rescinding the contract, with-

out surrendering the consideration received. It gave
him permission to play the game of head I win, tail

you lose.' * * * Tj^g argument is faulty, in

that it assumes that Doyle made a contract, and
also seems to assume that before bringing his suit

he had knowingly ratified the release. If Doyle's
theorv^ is correct, there was no release, no contract,

no ratification within his knowledge. Not until

the suit v/as tried, was he fully informed of the cir-

cumstances under which he made his mark thereto,

and hence we hold that under the fact stated in

such reply, it was not necessaiy for him to tender

the money back. Nor did the court below commit
error in instructing the jury, if they found for

Doyle, to give the Company credit for the $33.00

paid him at the time the release, so called, was
signed. If Doyle was incompetent to understand
or know the character of the paper signed by him,
owing to his being under the influence of opiates

to surcease his pain, and such paper was not after-

wards read or explained to him, it cannot be rea-

sonably said, that he affinned the instrument, which
he did not in the first instance assent to, and never
afterwards saw or knew of, until he met it on the
trial."

The above case should be considered an authority on

the question involved. It was cited and relied upon in

the case of Union Pacific Railway Company v. Harris,

158 U. S. 33 (supra).

Chicago, Rock Island and Pacific Ry. Co. v.

Lewis, 13 111. App. (13 Bradw.) 206:

Plaintiff sued a railroad company for $5,000,

claimed as damages for injuries sustained from a
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railroad accident. Defendant set up a release

given in consideration of $20.00. Plaintiff con-

tended that the release was obtained by fraud, and
that she did not know what she was signing. Held,

that the return of the $2G.G0 ivas not a prerequisite

to plaintiff's right to sue.

Jones V. Alabama & Kicksburg Railway Co., 72

Miss. 22, at 31

:

Action for personal injuries. Release set up as

a defense. Evidence showed that plaintiff was an

ignorant old negro. Release was executed at a

time when plaintiff was in bed on the morning after

his foot had been amputated, under the influence of

opiates administered by his wife the night before.

Court on page 31 states: "If the release was
void, no tender was necessary. 109 111. 120; 127

Mass. 86; 18 Kan. 58. But all that is necessary is

that the jurj", in case a verdict should be found for

plaintiff", should credit any amount they may find

with the money paid plaintiff by defendant, and
legal interest thereon, is clearJy held in Llewellin's

case, 1 Cox's Cases, 333; Dovle v. Railroad, 18

Kan. 58."

O'Brien v. Chicago, M. E. Dt. P. Ry. Co., 89

Iowa 644:

S^Tlopsis. One may sue for personal injuries,

without tendeiing a return of money received for

a release of his claim, which he contends was ob-

tained by fraud, and while he was mentally inca-

pacitated, it being sufficient that the court instruct

that, if the jury find for plaintiff, they deduct

from the amount awarded the sum alreadv received.
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THE ASSIGNMENT OF ERRORS.

All the assignments of errors may be grouped under

two heads. First, alleged errors in giving and refusing

instructions to the jury. Second, alleged errors in al-

lowing and rejecting testimony. We have adopted the

plan of grouping the objections made to save space and

we think further economy may be secured by culling out

from the objections the foundations upon which they

rest and the principles of law which it is alleged sup-

port the various objections. Counsel for Appellants in

error contend as follows:

{a) The $500.00 should have been tendered or paid

back. Othei'wise plaintiff is barred by the release and

cannot recover even though he was intoxicated at the

time of signing it.

This point is covered by assignments two, four, five,

six and seven.

We have already cited numerous authorities to estab-

lish that it is not necessary to pay or tender back money

received on the signing of a release procured by deceit

and fraud, from a person mentally incompetent at the

time. This would seem to dispose of the objections

raised under this head, and it would follow that the

Court properly instructed the jury.

(6) Counsel contends that all the evidence tending

to show that plaintiff was intoxicated a day or two pre-

vious to the execution of the alleged release, and on

the morning of the same day, should have been ex-

cluded by the Court.
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This objection is stated under various forms iu as-

signments of errors numbered fifteen, sixteen, seven-

teen, eighteen, nineteen, twenty, twenty-one, twenty-two,

twenty-three, twenty-four, twenty-five, twenty-six, and

twenty-seven. Several witnesses were produced to show

that plaintiff was so intoxicated and helpless prior to

the execution of the alleged release that he w^as then,—

that is, the day before and the morning of the same

day,—absolutely unable to transact business (Trans,

pp. 107 et seq.). We cannot understand how counsel

can contend that this evidence is not material as tending

to show what the condition of the plaintiff was at the

very moment of the execution of the alleged release.

We concede thai the condition of the plaintiff in respect

to mental helplessness from intoxication must be

brought down by the evidence to the act of signing the

release, but we assert positively that the mental condi-

tion of the plaintiff immediately prior thereto, is a ma-

terial circumstance which may be shown as tending to

establish his mental condition at the very time of the

signing of the alleged release, and we cite authorities on

that point.

Evidence of Mental Condition Prior or Subsequent to the Execution

of an Instrument Is Material and Relevant as Affecting Ques-

tion of Mental Condition at the Very Time of Act.

Intoxication—Proof of:

Sec. 235, Wigmore on Evidence:

"Intoxication, as a mental condition of tempo-

rary stupefaction, may be evidenced circumstan-

tially in the same general modes that are available
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(ante See. 227) for mental capacity or condition in

general.

"(1) It may be evidenced by the person's con-

duct.

"(2) It may be evidenced by predisposing cir-

circumstances, i. e., by the drinking of intoxicative

liquor.

''(3) It may be evidenced by his prior or sub-

sequent condition of intoxication within such a time

that the condition may be supposed to be contin-

uous."

Upstone V. The People, 109 111. 169, 175:

Trial for murder. Court said: ''Evidence of

previous intoxication on the part of defendant, was
properly enough admitted, as bearing upon the

question of intoxication at the time of the homi-

cide, and of conduct of defendant when in that

state."

Commonwealth v. Howe and others, 9 Gray 111,

113:

"The court admitted evidence from a witness

testifying to the confessions of the defendant as to

the condition of the defendant, at the time the con-

fessions were made; but declined to hear evidence

from other witnesses as to the state the prisoner

was in before and after the confessions were made.
This was erroneous."

Phelan v. Gardner, 43 Cal. 306:

This case is important, because of the form of

the instruction given by the Court to the jury, of

which complaint was made. The said insti*uction

was as follows:

"Yet, if you believe from the evidence that the

defendant found the plaintiff in an intoxicated con-

dition, on or about the 13th of May last; that he
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took him to a saloon for the purpose of plying him
with more liquor; if you believe he did take him to

a saloon, and plied him with liquor until he got

him in a stupefied state, and in such state that he

did not know what he was doing, and then pre-

tended to make a settlement with him, and pass

over a sum of money to him, and got him to sign

a receipt, such a settlement as that is void, and not

binding upon the plaintiff; consequently, if you be-

lieve that the settlement spoken of is such a settle-

ment as that, and no other, then you will find for

the plaintiff the amount that was due him, less the

sum of money that was paid him at that time."

The opinion of the Court on the point was as follows

:

"It was competent for plaintiff to rebut defend-

ant's evidence of the settlement and receipt by
proof that at the transaction the plaintiff was in-

capable of contracting intelligently by reason of

intoxication. The proof upon this point was con-

flicting. There was evidence tending to show that

the plaintiff was intoxicated when he signed the

receipt, and other evidence to the effect that he

was then sober, but that the completion of the

business was followed by a protracted carouse.

The court permitted the plaintiff's wife to tes-

tify that he was brought to his home by the de-

fendant and another person several hours after

the time when the receipt was shown to have been

signed, and in a state of thorough intoxication.

The fact to be arrived at was the mental condition

of the plaintiff at the time the business was trans-

acted. We cannot say that under the circumstances

of the case the court erred in holding that his

condition a few hours later in the same evening-

would throw some light upon the question under
consideration."
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AVe shall now take up the other assignmeuts of

errors and consider them in detail.

ASSIGNIvIENT 1.

The Court did not err in failing to instruct the

jury to find a verdict in favor of the defendants.

If the Court had given any such instnictions as

was asked for by defendants, there would have been

a clear usurpation of the functions of the jury. The

testimony on the issues made by the pleadings was

conflicting. The jury was called to try the issues

of fact, and had the Court instructed for defendants,

the Court would have been taking out of the hands

of the jury, the decision of a question of fact. De-

fendants were not entitled to a non-suit, because there

was evidence produced by plaintitf tending to establish

every mateiial allegation of the complaint. "We sub-

mit that where there is some evidence upon all the

material allegations of the complaint, a motion for

non-suit will not lie, and much less would an instruc-

tion such as the one at bar be proper, which has the

same force and effect as a motion for a non-suit.

In the case of National Syrup Co. v. Carlson (Sup.

Ct. of Illinois) 40 X. E. Kep. 492, 493, it is held:

"AMieu there is evidence tending to establish the

facts, necessary and sufficient, upon which the jury

might reasonably find for plaintiff to sustain a

verdict, it has been so often held that the rule

may be declared settled in this State in such cases

that it is not error to refuse a peremptory in-

struction to find for the defendant."
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ASSIGNMENT 3.

The Court did not err in instructing the jury that

the burden of proof was upon the defendants as to

the execution and delivery of the release pleaded by

them.

The defendants pleaded the execution and delivery

of the release in question as an affirmative defense in

their answer. The release itself, its execution and

delivery, the consideration which supported it, and the

agency of Hoxsie, were all facts brought out in the

testimony by defendants. Plaintiff introduced no evi-

dence in his case in chief on this point. There is not

the slightest doubt but that defendants assumed the

burden of proof upon all these points during the trial.

ASSIGNMENT 8,

The Court did not err in instructing the jury that

if the plaintiff had been recently or im.mediately before

executing the release, using intoxicating liquors, that

fact would not disqualify him from executing a valid

and binding release unless the liquors had, at the

time of the execution and delivery of the release, so

obscured, stupefied and impaired his mental faculties,

as to render him incapable of knowing the nature and

character of the act.

This instruction contains a clear and correct state-

ment of the law, and is exceedingly favorable to the

defendants, in that the jury are told that where in-
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toxication will uot render the execution of the release

void, but that must be stupefaction and impainnent of

mental faculties. The jury must have found from the

evidence that there was stupefaction and impairment of

mental faculties at the tune of the signing of the re-

lease. See cases already cited on this point.

The remaining assignments of error raise points

which seem to have been abandoned by plaintilfs in

error, in their brief, and we therefore refrain from

discussing said assignments in detail.

CASES CITED IN BRIEF OF PLAINTIFF IN ERROR.

Counsel for plaintitts in error have confined them-

selves in their argument which has just been placed

in our hands, to one proposition, to wit: that defendant

in error could not recover judgment in the action at

bar, without showing that he either paid or tendered

back the $500.00 which it is alleged, he received on

the execution ol the alleged release. We have already

discussed tiiis question at length, by showing (a) that

there is a conflict of evidence on the question as to

whether or not the $500.00 was in fact paid, and the

jury presumably found with plaintiff upon that issue,

(b) the best considered cases support the contention

that even if the $500.00 were paid, under the facts

of this case, plaintiff need not pay or tender it back,

but the jury can deduct the same from the amount of

the judgment.

Counsel cites Carpenter v. Rodgers, 61 Mich. 595.

This case was decided in 1886, and seems to turn upon
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the question of the rescission of a contract, by which

plaintiff traded his team of horses for those of the

defendant. The emphasis of the decision is on the

words "and (the contract) may therefore be ratified by

him when he becomes sober". Wlien plaintiff became

sober and found himself in possession of defendant's

team, he may well have affirmed the contract by not

tendering- back the team. The suit must have been

brought on the very contract itself. How can this case

be authority for the case at bar, where the alleged con-

tract of release is not the subject of plaintiif's action,

but is only involved in the defense of defendant.

Plaintiff in the case at bar, did not know he ever had

signed the release and denied the receipt of the $500.00.

McGuire v. Callahan, 19 Ind. 128.

In this case plaintiff sues to avoid a contract of sale,

and recover the value of goods, sold the defendant,

alleging drunkenness at the time of the sale.

Josest V. Williams, -12 Ind. 565.

In this case, defendant urges as a defense to a suit

on a promissory note, the drunkenness of his testator

at the time of the execution of the note.

We concede that the language used in both of these

Indiana cases, seems to support counsel's contention,

but an examination of both of the cases shows: (a)

Neither is a case of tort where damages are sought for

personal injuries, (b) In neither cases is it denied (as

in the case at bar) that something of value was re-

ceived under the contract, (c) In both cases the mov-
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iug party (plaintiff) must have known after the drunk-

enness that he had in his possession something re-

ceived from the defendant, and yet he makes no effort

to return the tiling received. The plaintiff in the case

at bar, denied receiving $500.00, and never knew he had

signed the release, (d) In neither cases was the jury

told that they could allow for the amount received by

plaintiff, (e) In neither case would a mere money

allowance have sufficed, as horses were received under

the former case, and real i^roperty under the latter,

(f) An implied ratification would arise as the plaintiffs

in both the cases must have known of the property

received, and yet kept it, while the plaintiff at bar

never knew he received the $500.00, and hence could not

have ratified the transaction.

Finally we contend that even if the above cases be

considered as authority, they are in the minority, are old

decisions, and are not in line with the later cases cited

by us. We have conceded frankly that the cases are

not all in accord on the point involved, but we have

shown that the weight of authority supports the

principle here contended for. Confusion arises from

assuming that in cases of this character, an attempt

is being made to set aside the contract of release. The

true principle should be that a release shown to have

been executed under the circumstances herein proved,

is no contract at all. The minds of the parties never

met in the transaction. The facts present more than a

mere case of fraud in the procuring of the contract.

One of the parties is shown to have been non compos
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mentis at the time the alleged release was signed. It

is, therefore, not his act.

Mattan v. Card, 18 Fla. 761

;

Smith V. Williamson, 8 Utah 219

;

Loftus V. Maloney, 89 Va. 576,

These cases are all cited in counsel's brief. They

hold that a viodable contract may be ratified, and in a

suit on the contract the party alleging incompetency

at the time of the execution of the contract, must pay or

tender back the amount received, before he will be heard

in an action on the contract itself. The first case which

is a suit in equity, to foreclose a mortgage, illustrates

the distinction between the class of cases at bar, and

the distinction is further illustrated by another case

cited by counsel as follows:

Hawley v. Howell, 60 Ja. 79.

Suit to foreclose a mortgage. On the part of the

defendant it was urged that he was wholly in-

competent to contract, on account of drunkenness,

and that the transaction should therefore, be de-

clared void.

Court said: "Without determining whether he

can be heard to complain without making restitu-

tion of the money received, we think that, what-

ever his state of mind was at the time he executed

the several instruments which evidence the con-

tract, he was fully aware of its nature and effect

when the draft was received, and the money was
disposed of with his consent and by his direction."
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CONCLUSION.

We submit that the judgment should be affirmed.

There is no error in the record. Plaintiffs filed a writ

of error in which twenty-seven alleged objections were

assigned. One point only seems now to be relied upon,

and to that, we have made a full reply. The verdict

of the jury was small in amount, viewed in light of the

unprovoked and criminal assault made by plaintiffs

upon defendant in error. Surely the size of the verdict

would never suggest passion or prejudice on the part

of the jury. Even in Alaska there should be some

check upon those who take the law into their own hands

and assault innocent men.

Respectfully submitted,

Albert H. Elliot,

Geo. D. Schofield,

L. H. Brewer,

Attorneys for Defendant in Error.
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